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VOLUME. 
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HE Power, Juriſdiftion, iti 
Parliament; and the Antiqu 
of Commons aſſerted : Occaſion'd by 5 an Information 
in fone of King? * — , by the Attorney General, againſt 
Fpeakey er 
Rr between Sir 
Samuel Barnardiſton, Phintiff, and Sir William on 
Sheriff of Suffolk, Defendant, in the Court of King 
by Ee bf ink _—_— aſe — 
III. An Enquiry ino te e of pen 
withP Animad- 


with 
e c bn: 
Icord Chief Juſtice 


intituled, A Short Account of the 1 in 
Law, u — in Sir Ea. 


ward Halen Caſe Hh 
| ng the Ee anl. Ju- 


alot Re Realm of 
. A Defence of the late Ruſſel's Innocency, 

BE. of Anſwer and Confutation of a Libellous 
Pamphlet, intituled, An Antidote againſt Poiſon, with 
Two Letters of the Author of this Book, upon the 
Subject of his Lordſhip's Tryal. 

VI. The Lord'sRuftrs Innocency further defended, 
by way of Reply to an Anſwer, intituled, The Ma- 

racy and Government of vindicated. 
VII. The Lord Chief Baron An“ Speech to 
Sir William Aſpurſt, Lord Mayor Elect of the City 
of London, at the Time of his being ſworn in their 


Majſtes Court of Exchequer 
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"I Sir ROBERT ATKINS, 
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＋ And late One of the JUDGES of the Court 
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PARLIAMENT: 


And- 45 AxTiQuiry of the Houſe 

22 Commons afferted. 
lie by an Inſormation in the r 4 ” 
| Bench; by the Attorney-General, againſt the 
Speaker of the Houſe of Commons. 
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The Power, &c. © 

And to bring the D. of T. into contempt with 
the King and his Subjects 

In order to the compaſſing of all theſe, 

The 9th of Novem. 32 Car, II. in the Pariſh 

St. Martins in the Fields, in the County 
of Middleſex; 1 

He the ſaid W. W. did with force and arms, 

 'falſly, unlawfully, unjuſtly, wickedly, ma- 
liciouſly, ſcandalouſſy,  ſeditiouſly and de- 
viliſbly, for his own Lucre; 

Cauſe and appoint a certain falſe, ſtandalous, 
ſeditious and infamous Libel; entitled, 
The Information of Thomas Dangerfield, 

Gentleman, 0 be printed and publiſhed. __ 

In which Libel, (among other things) are 
contained, as followeth : 'The Information 
of Thomas Danger field, Gentleman, &c. 
(the contents of it have been read, and need 
no repetition) in contempt of the Law, and to 
the ill example of others ; and againſt the 
Peace, and the King's Crown and Dignity, 
And the King's Attorney prays Proceſs as 

© gainft him, That he may be brought in ta 
_ anſwer at. PR ON > OR 


The Defendant pleads to the juriſdiction of 
+7 this Court, and ſays, 
That by the Law and Cuftom of Parlia- 

ment, I | 

The Speaker of the Houſe of Commons, ſit- 

ting the Parliament, according to the duty of 

his office, as a Servant to the Houſe, onght, 
and eyer has accuſtomed, to ſpeak, fign _ 
| Fo es pub; 


of Parliament. 
publiſh ſach Proceedings of that Houſe, and 
in ſuch manner as he ſhall be ordered by the 


Commons ſo aſſembled. 
And that ſuch ſpeaking, ſigning or pub. 


liſhing, according to the Law and Cuſtom of 


Parliament, are the act and doing of the Com- 

mons themſelves; and hath ever been ſo ac» 
cepted and taken, and not as the Speaker's 
own acting or doing, 


And that the Speaker, for ſuch ſpeaking, 


ſigning or publiſhing by him made or done, ſit- 
ting the Parliament, and by their order, ought 
not to anſwer in any other Court or Place, but 
in Parliament. 

He further ſays, That at the Seſſions of 
Parliament at Weſtminſter, the 15th of Mar. 
31 Car. II. held by Prorogation, 

One William Viſcount Stafford and others, 
were impeached by the Commons, before the 
Lords, according to the Law and Cuſtom of 
Parliament, of High-Treaſon;, 

For a moſt execrable conſpiring to kill the 
King, 

And to alter and ſubyert the ancient Go- 
vernment, and the Laws of the Realm; 


And to ſuppreſs the true Religion eſtabliſhed 


in this Kingdom 
And to root up and deſtroy the Profeſſors ofit. 
And that afterwards, in the Seſſions of 
Parliament, held by Prorogation, at Neſtmin- 
fter, 21 Octob. 32 Car. II. 
The ſaid Viſcount Stafford, at the proſecu- 
tion * was mn CR 


| hot * * 
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The Power, &c. 
and attainted, in due form of Law, by 
the Temporal Lords then aſſembled in Parlia- 
ment, for the High-Treaſons, of which he 
was ſo impeached by the Commons: 

As by the Record of Parliament does appear. 

He further ſays, That in the opening of that 
Seſſion, 

The King, in his Speech to the Lords and 
Commons, charged them to purſue a further 
examination of that Conſpiracy, with a ſtrict 

and impartial enquiry. 

And the King then told them, that he did 
not think himſelf nor them ſecure, till that 
matter was thoroughly done. | 

He further ſays, That in the fame Seſſions of 
Parliament, laſt mentioned, which continued 
at Weſtminſter, till 10 Jan. 32 Car. II. both 
Houſes of Parliament, in purſuance of his Ma- 

Jeſty's ſaid direction, made a ſtrict and impar- 
tial enquiry after that Conſpiracy. 

And upon that enquiry, in the ſame Seſ- 
ſions of Parliament, laſt mentioned, the ſaid 
Thomas Dangerfield, in the ſaid Information 
named, did upon his Oath exhibit to the Lords 
in Parliament, the ſaid Libel (entitled, The In- 
formation of Thomas Dangerfield, Gentle- 
man) as his true Information of that Conſpi- 
racy: and delivered it to the Lords, which 
was, and is there recorded, as by the Record 
thereof in Parliament does appear. | 

And he alſo delivered it to the Houſe of 
Commons in the ſame Parliament, at the Bar 
af that Houſe. 

And 


of Parliament. 


And the ſaid Commons then ordefed, that 
that Information (among others, then before 
given in at the Bar of that Houſe, touching 
the ſaid Plot) ſhould be entred in their Journal. 

And that all the ſaid Information ſhould be 


— — being firſt peruſed and ſigned by 1 


Tay”? that the Speaker ſhould name and = 
point the Perſons that ſhould print them : 

And that Thomas Dangerfield ſhould have 
the benefit of the Printing of his Information. 

And the Defendant further ſays, That he 
was a Member of the Houſe of Commons during 
all the Seſſions of Parliament, laſt mentioned, 
and was duly ele&ed and made their Speaker, 
and was ſo all that Seſſions. 

And that by virtue of, and in purſuance of 
the ſaid Order, as Speaker of the Houſe, after- 
wards, during that Seſſion, ſc. 10 Nov. 32 
Car. II. in the Pariſh of St. Martin's in the 
Fields, inthe ſaid County of Middleſex, 

He did peruſe the ſaid 45 ſo exhi- 
bited by the ſaid Thomas Dangerfield to the 
Commons, and he ſigned it by putting to it his 
name, vis. William Williams, Speaker of 
the Houſe of Commons. 

And then and there appointed Thomas 

Newcomb and Henry Hills (being the King's 
3 to print that Information, accord ing 
to the ſaid Order of the Houſe of Commons. 


And thereupon the ſaid Information aftet- 
wards, and during that Seſſion, ſc. 10 Nov. 
32 Car. II. was printed by thoſe two Printers. 

B 3 And 


The Power, &c. 


And that the ſaid Thomas Danger field had 
the benefit of printing, according to the Order 
of the Houſe, 

Which ſetting to of his name, and appoint- 
ment of the ſaid Printers to print che ſaid infor- 
mation, are the ſame cauſing and appointing of 
the printing and publiſhing of the Libel in the 
Attorney-General's Information mentioned. 

Abſque hoc, 'That he is guilty of the Pre- 
miſes in the ſaid Attorney-General's Informa- 
tion ſpecified, on the th of November, in the 
ſaid Information ſpecified, or at any other 
time after the ſaid Seſſion of Parliament, or 
before it; or otherwiſe, or in any other man- 
ner than as he has above alledged. 

And this he is ready to aver, ec. 

Wherefore, and for that what he fo did, 
was done by him as Speaker of the Houſe of 
Commons, in Parliament, and by their _ 
and ſitting the Parliament ; 

He demands the Judgment of this Court, 
whether this Court will take any further cog- 
nizance of this matter. 


KING's 


K IN G's-B EN C: 


The King's Attorney is Plaintiff, and W. W. 
Eſq; Defendant, in an Information for 4 
Miſdemeanour. 


The Information ſets forth, &c. vide the 
Brief of the Record. 


"HE Information taken ſingly by it- farroduct 
ſelf, (without the Defendant's Plea) — 


contains a very ſevere and heavy charge 
in it, againſt the Defendant, ſet out with the 
higheſt aggravations: 
And this againſt a Gentleman of the profeſ- 
ſion of the Law, and one who hath had the ho- 
nour to be Speaker of ſeveral Parliaments. 

We may obſerve in this Information the 
worſt of Adjectives or Epithets faſined upon 
the Defendant: it ſtiles him, a petnicious and 
ſeditious Man. ; 

It charges him with the worſt of actions; 
ſe. ſtirring up of Sedition, diſturbing the 
Peace of the Kingdom, endeavouting to pro- 
cure Ill-will between the King and his Sub- 
Jets ; and to bring the D. of 7. into contempt 
with the King and his Subjects; and with the 

B4 Print- 


The Power, &c. 


inting and publiſhing, a falſe, ſcandalous; 
3 [editions and infamous Libel. 

Theſe crimes and actions are ſet out in Mr, 
Attorney's Information with the worſt of Ad- 
verbs; and with a great heap of them toge- 
gether z vis. that theſe things were done by 
the Defendant, falſly, un nles fly, unjuſtly, 
wic kealy, Babes „ ſea fly, ſediti- 
ouſly and deviliſbly, 

And to add (if poſſible) to all this, it is 
charged to be N out of one of the baſeſt 
principles: out of Malice; and for one of the 
moſt ſordid and odious ends, viz. for his own 
Lucre. 

It may further be obſerved, That the In- 
formation does not alledge or affirm, that there 
is any ſuch. Perſon in the World as Thomas 
Dangerfield, (though it mentions the name 3) 
nor that any ſuch Perſon did ever frame or 
draw up any ſuch ſcandalous and libellous 
Book or Information, as is mentioned in Mur. 
Attorney's Information. 

But (for all that, Mr. Attorney ſhews) the 
name of Thomas Dangerfield may be but a 
feigned or borrowed name, and that the Defen- 
dant may be the Author and Compoſer of this 
Libel, as well as the Publiſher. 


: —— N o : 9 


And one would not imagine, upon reading 


Mr. Attorney's Information, that any thing of 
theſe matters, thus charged, was ever tranſ- 
acted in Parliament: but Mr. Attorney gives 
them another date, both of time and place. 

He does not lay the ſcene at Weſtminſter, 
7 but 
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of Parliament. 9 
but at St. Martins in the Fields; and he Time and 
times it to the year 1682, whereas there was nal 
no Parliament in that year. This was warily unleſs the 
— — 
Thus the caſe ſtands upon Mr. Attorney's them fo, 
Information, and ſhould it be left here, it f, 
would be a woful cafe with the Defendant. — | 

But as Solomon ſays in his Proverbs, 

The firſt in his own cauſe is juſt, then comes 
the other party and enquires into him. 

The plain Eng/iſb of which is, (as we uſe 
to ſay.) ne Tale is good till another i is told. 


The Defendant i in his Plea, ſtates the mats Plea. 
ter truly and fully, and tells us there is'nothing 
true in this Information exhibited againſt him, 
ſave only that there was ſuch an Information 
of Dangerfield's, but that the Defendant Was 
none of the Author. 

It was drawn up and delivered in to both 
Houſes of Parliament, firſt to the Lords, upon 
Oath; and there ordered to be entred in their 
Journal. And afterwards delivered at che Bar 
of the Houſe of Commons. 

And that the Defendant, being 8 peaker of 
the Commons, he examined that Information 
of Dangerfield's, and directed the printing of | 
it. But it was all done in time of Parliament, Wat 
and ordered to be done by the Houſe of Com- i 
mons. N 

By this Narrative of the Plea, all the un- 
lucky Adjectives and untoward Adverbs are 
thrown off, and the Defendant cleared from the 
Malice, Nor 


10 
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De Power, &c. 
Nor is it true, that is faid in Mr. Attomey's 


Information, to be done for the Defendant's 
Lucre. Hedid it out of obedience to the Par- 


| liament ; and he denies that he made any profit 


by it, but according to the order of the Houſe, 
the profit of the printing was to Dangerfield. 
And all this is confefled by the Demurrer. 

The Plea conſiſts of theſe Parts: Matter of 
Fact, Matter of Record, and Matter of Law. 

It begins with Matter of Law; and ſets 
down the Law and Cuſtom of Parliament. 

Then he does aſſume the Matter of Fact, 
and of Record, and brings them home to that 

W. 

He tells us, that, for certain, has was 
ſuch a thing as a Popiſh Plot, and that it was 
a deſperate, horrid, deviliſh Plot. And here 
all the bitter Adjectives and Adverbs would 
have been well-beftowed, rather than upon 
the Speaker of that Parliament; which Par- 
liament, with ſuch admirable zeal and 
did proſecute ſome of thoſe Plotters. 

He ſets forth, That —the Lord Stafford 
was in Parliament convict before the Lords 
of High Treaſon, committed in that Plot; 
and he was convicted at the proſecution of the 
Commons, according to the Law, and Cuſtom 
of Parliament. | 

He ſays, That the King, in his Speech. to 


the Lords and Commons, charged them to 


make a further ſtrict and impartial Enquiry 
after this Plot. 
Then 


of Parliament. 
Then the Plea tells us, They did accord- 
ngly make an impartial Enquiry, and divers 
dthers were thereupon convicted of that Plot. 
It now appears plainly, That all that is con- 
ained in this Plea, was not only done during 
he Parliament, but by the Parliament it ſelf ; 
and that the Defendant only acted as Speaker. 
And it is worth the remembring too, That 
there has been another Parliament fince, name- 
ly, that at Oxford. 3 
And though all that was done by him in the 
Parliament at Weſtminſter, was then very well 
known and remembred ; and though he were 
ſo pernicious and ſeditious a man, in the O- 
pinion of Mr. Attorney's Information, yet the 
World had a better opinion of him, for he was 
choſen Speaker again in that latter Parliament, 
and his Majeſty approved of him. 


what he had ſo acted, being acted in Parlia- ou 
ment-time, and by Order of 'Parliament, he 
demands the Judgment of this Court, Whe- 
ther they will take Conuſance of it. 

The Attorney General demurr'd to it. 


H E Subject Matter of this Record is a 

very large Field, vig. The Power and 
—— of Parliament; and yet I ſhall 
ave but a narrow Path to walk in. It is a 

ö very nice and tender Point: It is my caſe, as 
it was heretofore with thoſe that were to un- 

| dergo the old Saxon Trial, by Fire Ordeal, 
: . 4 (per 


At laft, the Defendant concludes his Plea Conclu- 
to the Juriſdiction of this Court, vis. That fin of the 


De Power, &c. 
(per ferrum candens) if I tread aſide and 
make a wrong Step, I may do my ſelf a 
miſchief | 

But by the Grace of God, I ſhall take care, 
neither on the one hand to give any juſt oc- 
caſion of offence to thoſe above me ; nor 
yet, on the other hand, ſhall I be wanting 
in that duty I owe to the Kingdom's Cauſe, 
T ſhall ſpeak my mind freely in it, and leave 
the Succeſs to God. FEY 

And while I muſt argue for the freedom 
of acting in Parliament, and ſpeak for the 
Speaker, and endeavour to maintain their 
Rights and Privileges; I may juſtly claim 
that ordinary and reaſonable Privilege for 
my ſelf, That if I happen unawares to miſ- 
place a Word, or to be miſ-apprehended in 
what I ſay, I may have the liberty inſtantly 
to explain my felt. 

And 1 take my ſelf to be under the pro- 
tection of the Law, while I argue the Law. 

In arguing this Caſe, I ſhall make three 
Points, or lay down theſe three Poſitions. 

I. That what is done in this Caſe, is done 
in a courſe of Juſtice, and that in the high- 
eſt Court of the Nation (the Parliament) and 
according to the Law and Cuſtom of Parlia- 
ment. | | 
28. That however, that which is done in 
this Caſe, is not to be imputed to the Defen- 
dant, who acted in it but as the Servant or 
Miniſter of the Parliament, though in a very 
honourable Station. 


3. That 


J Parliament. 
3. That theſe being Matters tranſacted in 
Parliament, and by the Parliament, this Court 
of the King's Bench ought not to take conu- 
ſance of them; nor hath it any juriſdiction 
to judge or determine of them. 
As to the firſt, 1 ſhall frame this Sy//ogi/m. p 4 -_ 

No Indictment or Action lies for what is 
done in a courſe of Juſtice, or in a way of 
legal Proceeding. 

But what has been done by the Defendant, 
and by the Houſe of Commons in this Caſe, 
hath been done in a courſe of Juſtice, and in 
a way of Legal Proceedings; and that in 
the higheſt Court of the Nation. 

Therefore what hath been here done, is 
neither ſubje& to an Action or Indictment. 

I ſhall firſt prove the major Propoſition, Firſt pro- 

That no Indi&#ment or Action lies for poſition. 
what is done in a courſe of f Juſtice. | 

The Reaſon of the Law is, That the Law Reon. 
and Courts of Law and Juſtice, and Reme- 
dies againſt wrong, ought to be free and o- 
pen; and no Man muſt be frighted nor diſcou- 
raged from a legal proſecution of his Right. 

To prove this, I "hall make bold to cite autho- 
the opinion and authority of a 'Town-Clerk. rity. 
The Report of it is in the Holy Scripture, the 
; trueſt and higheſt Report., It was the Opi- 

nion and Advice of the Town-Clerk of Athens. be 
| We read it in the As of the Fees, and Town- 
. it ioftantly ſtill d and quieted a mighty Up- A, . 
. roar, it had ſo much weight in it: 1f any _ 
| man (ſays he) have any matter ages 
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The Power, &c, 
ther, the Law is open, and there are Depu- 
ties ; let them, (lays he) implead one ano- 
ther. 
The Parties to a Suit in Law, the Counſel, 
the Attomey, the Witneſs, the Officers, the 
Jury, are all under a protection of the Law, 
for what they do or ſay in the proſecution of 
a Suit in Law, or any legal Proceeding, 
I will put ſome few Caſes ſuited to every one 
of theſe, who are the ſeveral Actors in a Suit. 
_ Party By the Hat. of 3 Ed. 1. called the Sta- 
dutt tute of . 1. he that reports ſlanderous News, 
whereby diſcord may grow between the King t 
and his People, or the Great Men of the Realm, ( 
is to be impriſoned, till the firſt Author of the : 
Tale be brought into the Court. This comes 


. 


. — — "it — | a 1 1 n r 1 


near our Caſe ; and this is all the puniſhment t 
that the Statute inflicts upon this crime of re- 1 
porting ſuch a Slander. 1 


Sir Ed. C. in his Expoſition upon this 1 
Statute, in his 2 Inſt. 228. ſays, That this 
Statute extends only to Extrajudicial Han- ( 
aers. 0 
And therefore (ſays he) if any man bring 
an Appeal of Murder or Robbery, againſt any b 
of the Peers of the Realm, although the 
Charge be falſe, yet ſhall not the Peer have a 
an Action, de Scandalis Magnatum ; neither P 
at the Common Law, nor by this Statute of li 


F. 1. nor any other Statute, for any ſuch N 
Appeal; nor for affirming the matter of it to | 
be true, either to Counſel or Attorney, or for P 
ſpeaking the ſame in evidence to a Jury. b 


It 


ä 
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of Parliament. - 15 
It was the Lord Beauchamy's Caſe, 13 H. . Lord 
Keilway, 26, 27, 28. Sir Richard Crofts csg. 
ſued a Writ of Forgery of falſe Deeds againſt X 
the Lord Beauchamp: The Lord Beauch 
ſues Sir Richard Crofts in an Action de Scan- 
dalis Magnatum, upon the Statute of 2 R. 2. 
c. 5. for his Slander, in charging him with 
Forgery. Keble, of Counſel for the Lord 
B. admits, that at the Common Law no Ac- 
tion did lie for this Slander, it being in a 
courſe of legal Proceeding. 
But Keble was of Opinion, that this Sta- 
tute of 2 R. 2. did give the Action in ſuch a 
Caſe, though it were a Slander occaſioned by 
a Suit. 
But by Brian, and the reſt of the Court, 
the AQtion de Scandalts Magnatum, did not 
lie for ſuch a Slander, though the Matter of 
it were falſe, becauſe it is in proſecution of a 
lawful Suit. 
With this agrees Boulton and Clapham's 
Caſe, in Juſtice Fones's Rep. 431. and Weſton's 
Caſe, Crok. Fac. 432 
Sir Ed. C. puts the difference in his 2 Inſt. A Dit. | 
before cited. * 
If a Man prefer a Bill in the Star- Chamber 
againſt a great Peer, and charge him with 
Forgery or Perjury, no Action de Scan. Mag. 
lies, it being in a legal Proceeding, and in a 
Matter wherein that Court had a Juriſdiction. 
But if in ſuch a Bill in the Star -· Chamber, a 
Peer be accuſed for Felony (which that Court 
bath nothing to do with, nor no * 


Counſel· 


tion of Slander for it. This is a Point that 


in) this, (ſays Sir E. C.) has not the face of 
a legal Proceeding, and ſhall not excuſe a man 
in an Action de Scand. Mag. Sir Rich. Buck- 
ley's Caſe, 4 Rep. 14. Cro. Eliz. 230. the 
ſame Caſe. Yet where there is but a miſtake 
of the juriſdiction, if the Suit be once well 
commenced, ſome little Irregularities in the 
Proceedings ſhall not expoſe them to the Ac- 
tion de Scand. Mag, As, 

If a man bring an Appeal of Murder, and 
through the ignorance of the Party, or his, 
Clerk, or Attorney, it is made returnable in 
the Com. Pl. where they have no juriſdicti- 
on in it: yet no Action de Scand Mag. lies 
for this, the Suit being well begun, and it be- 
ing in the nature of a lawful Suit, So ſays 
Sir E. C. Meh 
In the Caſe of a Counſellor pleading for his 
Client. - 

He likewiſe, in what he affirms or pleads 
for his Client, if it be pertinent to the matter 
of the Suit, and he has it by inſtruction from 
his Client, he ſhall be protected againſt an Ac- 


*5. th 
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may concern many of us. 
It was the Caſe of Sir Hen. Montagu, Re- 
2 of London, M. 3 Fac. Cro. fol. 90. in 
K. | 


i 


Kal. Brook brought an Action upon the caſe | 
for Slander, againſt Sir H. M. for ſaying of 
195 Plaintiff Brook, that he had committed Fe- 

Days -. | \ 


Sir 
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of Parliament. 17 
Sir H. M. pleaded ſpecially to the Adion, 
That he was a Counſellor at Law, and was 
retained againſt the Plaintiff Brook ; and at the 
Trial in giving of evidence to the Jury, he 
did indeed ſpeak thoſe Words; but averr'd. 
that they were pertinent to the Matter, and 
were part of his Inſtruction. It was reſolved 
upon a Demurrer, That the Plea was good, the 
Words being pertinent, though they were 
an And there is a further Reaſon given 
y the Court in that Caſe, viz. The Words 
== not to be ſpoken out of Malice : And 
no Actions of this ſort, nor will any Indict- 
ment of this nature lic, unleſs there be Malice 
in the Defendant ; and where there is any juſ- 
« MH tifiable occaſion of ſpeaking Words that à man 
io diſcharge of his Function or Calling is led 
by the ſubject- matter of diſcourſe, as a Preach- 
er, or Pleader, or the like, to ſpeak Words; 
in ſuch Caſe, it ſhall be preſumed they were 
not ſpoken out of Malice. 
In the Caſe of an Attorney. Attorney: 
Sir BE. C. in his 2 Inst. in his Expoſition 
of the Statute of Articuli ſuper Chartas, 28 
E. 1. c. 10. tells us, That in the very next 
year after the making of that Statute, vis. 
125 E. 1. Vill. de Meſton brought an Ahn 
: of Conſpiracy in the King g. Bench, againſt 
; lor of 1 Farſo fon of Newton, 
ohn of Malden, Parſon of Askerby, for 
* 2 the Plaintiff to be cited 3 tbe 
d Arch-deacon of Lincoln, for a Treſj af ; 
| whereof he had been W in the k; ing's 
, | Court: 
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Witneſs. 


Juror. 
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Court. John of Malden pleaded, That he 


was Communis Aduocatus pro ſuo dando, and 
ſo juſtified as an Attorney ; and it was found 


the Parſon was Communis Advocatus, and ſo 


not guilty of the conſpiracy. 
In the Caſe of a Witneſs ; for what he 
ſays as a Witneſs, or for what is ſaid againſt 


him, to diſable him from being a Witneſs, 


or to take off his credit, no Action of Slan- 
der will lie. 

35 H. 6. 14. In an Action of Conſpiracy, 
one of the Defendants juſtified, as being a 


Witneſs to the Jury. 
' Crok. Jac. 432. In the King's Bench, 


Meſton againſt Dobneet, in an Action for Slan- 


der. There was a Suit in the Spiritual Court, 
and the Plaintiff that brought the Action of 
Slander, was produced as a Witneſs in that 
Cauſe; and the Defendant, in that Suit in the 
Spiritual Court, put in exceptions againſt 
him, That he had been perjured, and there- 
ſore ought not to be uſed as a witneſs. There- 


upon Heſton the witneſs, brought this Action 


for that Slander: And aſter Arguments, the 
whole Court held, that the Action of Slander 
did not lie for this manner of Slander, becauſe 
it was in a courſe of Juſtice, and not ex ma- 
licia. 143 

In a Writ of Conſpiracy; one of the De- 
fendants pleaded, that he was one of the In- 
dictors. judgment, /: Actio, and the Plea is 


allowed. 20 H. 6. 5, & 33. 


Niay, 
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of Parliament. 
Nay, though it be not in a courſe of Juſ- 


doing of his duty, and in diſcharge of his 
Function and his lawful Calling, and in diſ- 


courſing of a Subject proper for his Function, 


and enforcing of every Man's duty of avoiding 
of any Sin ; and in purſuit of it, tells a Story 
which he takes up upon truſt, and does.not 
know it to be falle, and it prove at laſt to be 
utterly untrue, and an innocent perſon is high- 
ly ſlandertd by it, yet he ſhall not be ſubject 
to an Action of Slander for it. The occaſion 
of ſpeaking ſhall clear him from the Malice, 


without which the Action will not lie. 


In the Book of Martyrs written by Fox, 
there is a Story of one Greenwood, who lived 
in Suffolk, that he had peyured himſelf be- 
fore the Biſhop of Norwich, in teſtifying a- 
gainſt a Martyr that was burnt in Queen 
Mary's time: And (ſays Fox) this Greenwood 
afterwards, by the juſt Jadgment of God, had 
his Bowels rotted in him, and ſo he died. 

This Story by Fox, in his Book of Mar- 
yrs, was utterly falſe of Mr. Greenwood, 
and after the printing of that Book of Mar- 
tyrs, Mr. Greenwood was living in that very 
ſame Pariſh, - 

One Priſt, a Parſon, happened to be pre- 
ſented to the Living of that' Pariſh where this 
Mr. Greenwood then dwelt; and 27 Elix. in 
one of his firſt Sermons, happened to inyeigh 
againſt the Sin of Perjury, to which his Text 
did lead him; and the better to deter the Peo- 

C 2 ple 
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tice, in a Suit of Law, yet if a Man be in che gad. 
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ple from the Sin of Perjury, he told this Sto- 


ry out of Fox's Baok of Martyrs, and named 


the very Man Mr. Greenwood ; and Mr. Green- 
wood himſelf was then in the Church, and 
heard this Story told of himſelf ; but the 
Preacher knew it not, but thought the Story 
to be true. Greenwood brings an Action of 
Slander againſt Priſt the Preacher; and up- 
on the Trial of the Cauſe before the Lord 
Chief Juſtice Mray, the Caſe appearing to be 
thus, he directed the jury to find for the De- 
ſendant, for that it appear'd it was not done 
out of Malice: And Chief Juſtice Popham 
affirm d it to be good Law, it being a Matter 
delivered aſter his occaſion, as Matter of 
Story. 
This Caſe is cited by Sir E. C. in Sir Hen- 
ry Mountagu's Caſe, before mentioned, Cro. 
Fac. fol. 9o. 

With this agrees the Caſe of the Lord 


Cromwel, againſt Denny a Vicar, 4 Rep. 13. 


6. in an Action de Scand. Mag. 
here is a Caſe in many circumſtances of it 


much reſembling our Caſe. 
It was the Caſe between Smith and Cra- 


ſhaw, and others, M. 20 Fac. in the King s- 


Bench, in Sir Jeff. Palmer's Rep. 315. 

An Action upon the Caſe is there brought 
againſt the Defendants, for maliciouſly cau- 
ſing the Plaintiff to be indicted of Treaſon ; 


upon which Indidment the Grand Jury found 
an Ignoramus. | 


To 


of Parliament. 


To this Action the Defendants pleaded not 


uilty, and were found guiltx. : 
, It was moved in arreſt of Judgment, That 
to accuſe one for Treaſon was not actionable, 
for the ſafety of the King and State: For it 


a Man be ſubject to an Action for it, it will 


be a means that Treaſon ſhall be ſmothered, 


and Men will not expoſe themſelves to Ac- 
tions, by making ſuch diſcoveries. | 

J. Houghton held the Action would not 
lie upon an noramus found ; for by that 
the Party is not acquitted, but may be indict- 
ed again, and convicted. 

But he holds, That if he be indicted, and 
upon Trial Legitimo modo acquietatus, then 
he ſhall have an Action upon the Caſe, in na- 


ture of a\confpiracy ; for now he is abſolute- 


ly acquitted and cleared of the Accuſation, 
and never can be indicted again for that par- 


ticular Fact. 


Dodderidge agrees with Houghton, and 
puts this Caſe : . 1e 
If an Action of Conſpiracy be brought a- 


gainſt a Man, . for indicting the Plaintiff of 


Treaſon, the Defendant may plead ſpecially, 
(and that is the ſafeſt way of pleading) That 
he heard the Plaintiff ſpeak ſuch and fuch 
treaſonable Wards, and that he thereupon 
complained to 4 Fuſtice of Peace, who com- 
mitted the Plaintiff upon it; and this (ſays 

he) ſhall excuſe him. | | | 
Ley, Chief Juſtice, inclines too againſt the 
Action, and gives a ſtrong Reaſon, Becauſe 
| "Gf! - 
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(fays he) it is Miſpriſion to conceal it; and 
yet if we allow of this Action, it ſhall be dan- 
gerous too to diſcover it: ſo that the Deſen- 
dant does Lupum auribus tenere. 

And ſo the Judgment was arreſted. 

But we find, that ſoon after, when the 
Judges of that Court were chang d, the ſame 
Plaintiff brought a new Action for the fame 
Cauſe ; and it was adjudged for the Plaine 
tiff, That the Action would lie: but the 
Judges acknowledged it was the firſt Prece- 
dent. I ſuppoſe it was upon pleading, Not 
Guilty. Perhaps the Court might haye been 
of another Opinion, had the Defendant plead- 
ed ſpecially, and juſtified, according to the 
Opinion of Judge Dodderidee. The Caſe is 


Cro. Car. 15, & Latch. 79. 
The allowing of ſuch Actions of Conſpi: 


racy, or upon the Caſe, or of Indictments or 
Informations for what is ſaid or done in a 
courſe of Juſtice; and eſpecially by way of 
diſcovery of Treaſons, would prove of a 
miſchievous conſequence : 

And would be an occaſion of multiplying - 
Actions againſt the Parties to the Suits, againſt 
Counſel, the Attornies, the Witneſſes ; and 
ſo Suits would be infinite. 

As in this preſent Caſe, ſhould an Action 
be adjudged to lie againſt the Defendant for 
what he has acted by Authority of Parlia- | 
ment, what a multitude of Actions would _ 
ſtirred up by it? 


1 
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e Parliament. 
If the Speaker be liable to this Informa» 


ſon he would be liable to the Actions of the 
ſeveral great Perſons that are ſaid to be de- 
famed by the printing of Dangerfield's Nar- 
rative. 

And if the Speaker be liable, who acted 
but by command of others, and as their Mi- 
niſter, how much more would all thoſe Perſons 
be liable, by whoſe Command he ſo acted ? 

And how many Narratives have there been 

rinted, wherein ſeyeral great Perſons were 
ſeverely reflected on; and how many Votes 
of the like nature haye there been printed ? 

So that there would ariſe a multitude of 
Suits. 

In Sir Drue Drury's Caſe, 6 Rep. 74. the 
Juſtices in judging of that Caſe, give a very 
good Rule and Caution: They ſay, that 
Judges ought to have good conſideration in 


all Caſes depending before them, not only of 


the preſent Caſes, but alſo of the Conſe- 
quences, what general prejudice may enſue 
upon them either to the King or Subject. 

The Caſe before you exceedingly requires 
that conſideration, | | 

The prejudice to the King will be, that he 
will not be fafe, for by this means Men will 
be diſcouraged from diſcovering Treaſons. 


The Subjects will receive prejudice by the 


multitude of Suits that will ariſe by it. 

This may ſuffice to be ſaid in maintaining 

the firſt propoſition, That no Information or 
| C 4 Action 


tion for what he has done, by the ſame Rea- 
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Action lies for what is ſaid or done i in a courſe | 
of Juſtice. 

he minor Propoſition is, That what is 
here done by the Defendant in this Caſe, was 
done in a Courſe of Juſtice, and in a legal Pro- 
ceeding, and that in the higheſt Court of the 
Nation, in the Court of Parliament; and 
done according to the Law and Cuſtom of Par- 
liament. This I muſt make out in the next 


: place. 


In the making this out, 1 am under a ne- 
ceſſity of ſpeaking of the tranſcendent Power 
of the High Court of Parliament, and I muſt 


aſlert theſe Poſitions following. 


1. That the Houſe of Commons was ori- 


' ginally, and from the firſt Conſtitution of the 


Nation, the Repreſentative of one of the 
three Eſtates of the Realm, and a Part of the 
Parliament, 

2. That what is done by either Houſe, ac- 
cording to the Law and Uſage of Parliament, 


is properly, and in the judgment of Law, 
the Act of the whole Parliament; and that 


what concerns the one, muſt of neceſſity con- 
cern the whole; not meerly by conſequence, 
but by an immediate concernment, as being 
one and entire. 

3. That what hath been acted in our pre- 
ſent Caſe, by the Defendant, as Speaker, and 
by the Houſe of Commons, whoſe Miniſter 


he was, and by whoſe command and order 


he did what he did, was done according to 


the Law and Uſage of Parliament. 


As 
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of Parliament. _  _ 
As to the firſt, That the Houſe of Com- Thecom 
mons was from the firſt Conſtitution of this gow cea- 
Kingdom, a Part of the Parliament: A. have e- 
There has been an Opinion that hath been pn ct 
ſtiffly maintained by ſome Divines, and others the Purlia- 
of late; | 1 ec Ou 
That the Honſe of Commons originally 
were no Part of the Parliament, at leaſt not 
as now elected, and conſiſting of Knights, 
Citizens and Burgeſſes; but that their Begin- 
ning was in the forty-ninth Year of King Hen- 
ry 3. when that King had given a total Over- 
throw at the Battle of Eveſham, to Simon 
Montfort, Earl of Leiceſter, and the Ba- 
rons. — —— 
And that to balance the Power of the Ba- 
rons, that King cauſed the Knights, Citizens 
and Burgeſſes to be choſen, and to make a 
Part of the Parliament. Pe N 
And from hence ſome unquiet innovating Dr. Hy! 
Writers, quorum res & ſpes ex adulatione 3 
pendent; and who would deſtroy Founda- bitbop 
tions, and remove odr ancient Land-marks ; 3%, 
and the ancient uſt Limits and Bounda- Timer. 
ries of Power and Authority; Perſons of ne- n in 


ceſſitous Eſtates, or of greedy and ambitious Farid, 
Appetites, which drive them upon deyi . . 
— to do ſome acceptable Service to as in bi Pre 
that maintain them: Or at the. beſt, out of 86. ca- 
unſettled - Judgments, and too much Teal, (4s 2— 
which carries them to a contrary Extream. jectures) 
Theſe Men conelude, That therefore all the 
Power and Privilege the Houſe of Commons 

0 ö | claims , 
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claims, is not by Preſcription, but that they 
depend upon the King's Royal Will and Plea- 
ſure, and had their Original by his meer Con- 
ceſſion, and not by ancient inherent Right, 
nor original Conſtitution, and therefore may 
be reſumed at pleaſure. 

Dr. „an- It was one of the Articles againſt Dr. Man- 
waring. waring, in the Parliament, 3 Car. 1. for 
which he was impeached by the Commons, 
and ſentenced by the Lords in Parliament ; 
Prymes That to ſubyert, ſcandalize and impeach the 
Plea for good Laws and Government of this Realm, 
we rand the Authority of the High Court of Par- 
, liament; and to avert his Majeſty's mind from 
calling of Parliaments, — to alienate his 
Royal Heart from his People, he did in his 
Sermons, and in his Books printed, endeavour 
to perſuade the King, 08 
That his Majeſty was not bound to obſerve 
the Lays of the Realm concerning the Rights 
and Liberties of the Subjects: | 
That Authority of Parliament was not ne- 
ceſſary for raiſing-of Aids and Subſidies. 
His Sentence was Impriſonment during plea- 
ſure, and but 1000 J. Fine for his high Of- 
+ fence ; not 20, ooo J. as hath been of late times. 
He was to acknowledge his offences ; as it 
ſhould be ſet down by a Committee in writing 
at the Bars of both Houſes. 
He was ſuſpended from his Miniſtry. 
Diſabled to preach at Court. 
His Books were to be called in, and burnt 
in London, and both the Univerſities. 


Power 


of Parliament. 

Power limited by Law is ſafeſt. 

It way be thought Poreftas minor, ſed 
tutior & diuturnior. Ea demum tuta eſt 
Potentia, quæ viribus ſuis modum imponit. 

To encounter theſe new and upſtart Opi- 
nions, I ſhall mention an Author or two, 
whom all ſober Men reyerence, that are of 
a contrary Judgment to theſe new Authors. 
And they are either eminent Lawyers, or Di- 
vines. 


And I am the more e encouraged to do it, King | 


becauſe his Majeſty that now is, hath upon 
ſeyeral occaſions been pleaſed 
declare, That he holds Parliaments to be the 
beſt Method for healing the Diſtempers of the 
Kingdom, and the only means to.. preſerve 
the Monarchy in credit at home and abroad; 
and he promiſes to rule the People by the Law. 
Hales, that ſolid learned Divine, in his 
Golden Remains, cites Baldus for it : Digna 
Vox eſt Majeſtate t N aly- 
gatum Principem ſe proſiteri. e e 
And —— ooker, that great Cham- 
pion for the Diſcipline, and for che Rites and 
8 of = Church, in his Eceleſ. Po- 
ty, delivers his Opinion quite oon to 
theſe — ma * 
* 27. All publick Government, (ſays 
he) of what kind ſoever, ſeemeth evidently 
to ur ariſen from deliberate Advice, Conſulta- 
tion and Compoſition between Men: That Com- 
poſition ſignifies the Laws. And, pag. 2 8. he ſays 
further, That the Power of ms ing 2 to 


| Charles 
graciouſly to nd. 
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command whole politick Societies of Men, 
belongs properly to —— ſame entire Societies. 
What can be ſaid more in conſutation of 
the Book that goes by the Name of Sir Rob. 
Filmer's ? 
The Duke of Wittemberg, at the Council 
held at Wormes, when other Princes diſcourſ- 
ed of many Privileges. and Conveniencies of 
their Lordſhips and Territories, openly pro- 
teſted it to be. his greateſt Felicity, That he 
could in aperto Campo, & in Sins S e 
rum Aan dormire. | 


Non eget Mauri lieu, nec arcu, &. 
I ſhall further add only the judgment of 


dune or two of our moſt famous and learned 


Judges concerning this Matter. | 

orteſcue, that was firſt Lord Chief Juftics, | 
and afterwards Lord Chancellor, in the 
Reign of H. 6. in his excellent Book in com- 


mendation of the Laws * England, affirms 


this Doctrine: 
Ad tutelam Legit, Subditorum, ac corum 
Corporum &. Bonorum erectus Rex eff. Et 


ad hanc Poteſtatem a Populo effluxam ipſe 


habet. 
Sir E. C. in his 12 Rep. 64 delivered his 


Opinion freely in the c 5 of Prohibitions, 
before the King and the Lords of the Coun- 
cil; where there was a warm Debate between 
the Judges and Dr. Bancroft, Archbiſhop of 


adn And what Sir E. C. as = 
or 
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for Law, was with the clear conſent ofall the 
Juſtices of England and Barons of the Exche- 
uer. 
1 And there Sir E. C. ſays, it was greatly 
marvelled at, that the Archbiſhop durſt in- 
form the King, That the King had an s 
lute Power and Authority b; the Word of 
God to determine what Cauſes he pleaſed in 
his own Terſon. 
And it is admirable to obſerve with what a 
true and honeſt Courage that grave Chief Juſ- 
tice Sir E. C. anſwered the King himſelf in | 
that Debate, When the King was pleaſed to S 
ſay, It was Treaſon to affirm, that the ö 
was under the Law; the Chief juſtice an- 
ſwered him with the Words of an ancient 
Judge, and Author of our Law (that is, out 
of Bracton) That the King was ſub Deo & 
Lege. And Fleta, another of our ancient 
Authors in our Science, uſeth Words to the 
ſame effect. This Doctrine differs from ſome 
of our late Motto's in the Serjeants Rings. 
Tacitus, in his Annals, gives this excellent 
commendation of two of the beſt of the Ro- 
man Emperors, Nerva and Trajan: Res o- 7 
lim inſociabiles miſcuerunt, Imperium & Li- 7 
bertatem. BAT 
And that Aythor well obſerves;it, as the | 
true Caſe and Condition of | a People, and a 4 
neceſſary Conſequence; Amiſſa Virtute pa- 
riter ac Libertate. 
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This Diſcourſe of mine may ſcem to fam 

to be a Digreſſion ; but a Man can ney 
have a juſter occaſion for it than now, and 


upon this Argument and Suit : I make that | 
my Apology, which 1 learn from King King B Bin a 
f 
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(his Majeſty's Royal Grandfather) in 

courſe of the Powder-Treaſon ; which proyes 

it the more ſeaſonable. | 
Fol-223.of There is a Time, (faith King James) when | 
oke. no man ought to keep ſilence. It hath (ſays 

he) been ever held as a general Rule in all 
well - governed Common - wealths, whether 
Chriſtian, or Ethnicks, That when either their l 
Religion, or their King, or their Country was F 
in any extream hazard, no good Country- , 
man ought then to with-hold either his ; 
1 
{ 


Tongue or his Hand, according to his Calling 
or Faculty, from aiding to repel the Injury, 
Wa the Violence, and avenge the Guilt 


the Authors. ä | 
The com- To ſupport the power and privilege of the 
mons, as Houſe of Commons, as being an eſſential part l 
conſtitu. Of the Parliament; it is ablolutely neceſſary 1 


red, began to make it out againſt the Innoyators, that 4 
A the Houſe of Commons have ever been a part t 
of the Parliament, and that they were long 
before 49 H. 3. tl 

Or otherwiſe they are but n in A 
A 


their power and privileges, and enjoy them 

but of Grace. 0 
Every privilege is by preſcription, ſays the 

Lord Dyer, fol. 60. 4. med. in Trewinnard's B 
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Caſe, which I ſhall have occaſion to mention 
more at large before I have done. 

And in the ſame Dyer, fol. 70. in the Caſe 
of Withers and Iſcham, it is held that a man 


cannot preſcribe to an Incident or Appendant, 
nor indeed to any power or authority: where 


the principal thing hath not had a perpetual 


continuance. 

Therefore where the beginning of a thing 
is known, there can be nothing belonging to 
it by preſcription. 

In one of our late King's Reigns, the Houſe 1h. 2, 
of Commons, in an Addreſs of theirs, made pan 
mention of their Privileges, as their ancient fl. 53, 
and undoubted Right and Inheritance. But 
offence was taken at it, and they were told, 
it had been better if they had faid their Privi- 
leges were deriv'd from the grace and permiſ- 
ſion of the King and his Anceſtors. 

Now I ſhall clearly prove, that theſe Powers 
and Privileges were indeed their ancient Right 
and Inheritance. Which they cannot be, un- 
leſs that Houſe, or the Commons by their 
Repreſentative, have been ever from the begin- 
ning of the Government a part and member of 
the Parliament. DR 

I ſhall prove it out of ſeveral anthentick So bog ME" 
thors of the Law, Hiſtorians and Antiquaries, of Com- 
and by a multitude of Records, and by divers mons have \ 
Acts of Parliament, which are all the ſorts _— | 
of proof that can be in aqueſtion of this nature. the fal. 

The Mirror of the Fuſtices, of which uf. 
Book Sir E. C; ſays, that moſt of it was toth. Rep. 

written 
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the Book itſelf) Tho. Horn, a learned Man, 
added much to it in the Reign of E. 1. In this 


let you ſee of whom that Parliament did conſiſt, 


The Power, &c, | 
written before the Conqueſt (as appears by 


Mirror of the Fuſtices, c. 1. ſect. 3. it is ſaid 
that King Alfred ordain d for a perpetual 
uſage, that twice in the year or oſtner, if need 
be, the Parliament ſhould aſſemble. And to 
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he tells us in the ſame Chapter, by whom the 
Laws were then made. It is (ſays he) a- 
mong other things, ordain'd, that no King 
ſhould change his Money,- nor impair it, nor 
inhance it, nor make any Money but of Silver, 
without the aſſent of the Lords and all the 
Commons. | 4 
Sit E. C. in his Preface to the 9th Rep, 
tells us, That Tenants in ancient Demeſne, be- 
cauſe by their Tenure they were bourd to 
plough and husband the King's Demeſnes, be- 
fore the Conqueſt, and in the Conqueror's 
time, had divers Privileges which they claimed 
by preſcription; and among others, Not 10 
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contribute to the wages of the Knights of MT, 
the Shire. tic 
Nov the Privilege muſt be as ancient as their fo 
Tenure and Service, for their Privilege comes ¶ to 
by reaſon of their Service, and their Service is 
known by all to be before the Conqueſt, in Nof 
the time of Edward the Confeſlor, and in the IM /i; 
time of the Conqueror. And it is expreſily WW Co 
faid by this learned and reverend Judge, that 
theſe Tenants, in ancient Demeſne, claimed th. 
this by preſcription ; and it could not be ſo, WM ot} 
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of Parliament. 


if the wages of the Knights of the Shire had 
begun within memory of Man, or of any Re- 
cord, Therefore it clearly follows, that 
Knights of the Shire to ſerve in Parliament, 
and the paying wages to them for their Ser- 
vice, has been time out-'of mind, and did not 
begin 49 H. 3. for that is within time of Me- 
mory in a legal ſenſe. - | 

The ſame Argument is uſed by a learned 
Lawyer and Antiquary Mr. Lambard, in hi 
Archion, or Commentary upoti the Courts of 
Juſtice, fol. 37, and 239, and 245. where he 
maintains that the Parliament was uſed in the 
Haxons time, and then conſiſted of the King, 
Lords and Commons, as in the time of King 
Ina, Anno 712. 

He does affirm, That Burgeſſes were cho- 
ſen to the Parliament before the Conqueſt, fol. 
257, 258, 265. 

Littleton's Tenures, ſect. 164. ſays, That 
the ancient Towns call'd Boroughs, be themoſt 
ancient Towns that are in England; for the 
Towns that are now Cities or Counties, in old 
time were Boroughs, and call'd Boroughs, 
for that of ſuch old Towns came the Burgeſſes 
to the Parliament. 

Sir E. C. in his Comment upon this Text 
of Littl. 1 Inſt. 110. ſays, it is called Par- 
liamentum, becauſe every Member of that 
Court ſhould Parler la Ment. 

Many Pretenders to Learning, take upon 
them to cenſure Sir E. C. for this, and ſome 
other like Etymologies, as being 1 S 

D 


34 


£48; 


The Power, &c: 


Let me do right to that learned in the Law, 
and (which is more) honeſt and worthy Chief- 
Juſtice, who livesin his uſeful Works, and in 


that great Bleſſing from God) a numerous and 


flouriſhing Poſterity. 

It is true, Mentum is an ordinary Termina 
tion of divers words of the Neuter Gender, and 
ſo it is (if we will be ſtrict) in the word 
Parliament um. 

But give me leave to ſay, ifi it be ridiculous, 
he is not the firſt nor the greateſt that hath 
been guilty in this kind ; nor is it any proof 
of Illiterateneſs, nor to be charg'd only upon 
the profeſſion of the Common Law, as if it 
were an abſurdity peculiar to us. 

For the Antiquity of the like Etymology, 
it is of above a thouſand years ſtanding ; and 
for the Authority of it, it is to be met with iri 
the Imperial Laws of Juſtinian the Roman 
Emperor, and the laſt of the Roman * 
perors. 

Even in the very Text of the Civil Law, it 
makes the Etymology of Teſfamentum; Ex 
eo appellatur (lays the Text) quod Teſtatio 
mentis eſt. 

Alluſione quadam Etymologica oftendit rei 
& vocis convenientiam, (gays Vinius) in his 
Comment. fol. 270. | 

Nomen ab officio convenienter habet. 

And Vinius ſays further, Eſtque hujuſmodi 
alluſiva deri vandi ratio, omnibus Auctoribus 


aumodum fumiliaris. In jocis Venuſtas de- 
lectat; 
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lectat; goal eſt illa Ciceronis, Fides, quia 
fiat quod dictum eſt. | : 

And Sir E. C. (it may be) was prompted 
to this Erymon ſrom that ancient Author, the 
Mirror of Fuſt. who in the place I before ci- 
r ted, c. 1. eck. 3. though he did not expreſly 


mention the word (Parliament) yet ſpeaking 
of it under another name, he tells us what 
their property is, vig. 4 Parler la Ment, 

'y Thus much by way of digreſſion, for the 


K vindication of that Honour of our Profeſ- 
ſion, Sir E. C. to whom not only his own, 
but all Poſterity are Highly oblig d, eſpecially 
our Proſeſſion. . e 
The Regiſter of Writs, fol. 261. Quod ho- 
mines de antiquo Dominico non contribuant 
expenſis Militum ad Parliamentum veniens , \ 
n um. This is the Title of the Writ. 


1 The Writ itſelf runs thus, vis. -. 

Monſtraverunt Nobis (fays the King) Ho- 
„ue Tenentes de Manerio de S. quod enim 
de antiquo Dominico Coronæ Angliæ, ut di- 


Citur, quod licet ipſi & eorum Anteceſſores 
o; WM 7 cnenites de eodem Manerio a tempore quo non 
is crtat Memoria, ſemper hattenus quiett eſſe 


conſueverunt de expenſis Milituni ad Parlia- 
menta Noſtra x 2 Progenitofum Noſtrorum 
41 Regum Angliæ, pro Communitate dicti Comi- 
tat us, venientium, c. 
bas M. 11. H. 4. Fitzh. Avon Placito 52. 
73 (which is ſaid to be the firſt Caſe in our Vear- 


Books, Concerning wages to Krizhts of the 
| D 2 Shire) 


Proof by 


Records of 


Parlia- 
ment. 


51 E. 3. 


De Power, &c. 


Shire) in a Replevin the Deſendant avows as 


Under Sheriff, by virtue of a Fieri facias, to 
levy the wages of the Knights of the Shire; 
and he took his Diſtreſs in a Town call'd Wot- 
ton. Tremain, for the Plaintiff, pleads in 
Bar to the Avowry, That V. temps dont, &c. 
never paid to the wages of the Knights of the 
Shire; and fo Iſſue is join d upon that Pre- 
ſcription. | | 
12 14. H. 8. fol. 3. iu the Tear-Book, by 
Fineux Ch. J. The Parliament (ſays he) 
conſiſts of the King, the Lords and the Com- 
mons, and they are by the Com. Law one Body 
Corporate. Now, that they cannot beat the 
Common Law, but by Preſcription ; 
I ſhall now proceed to prove it by ſeveral 
Records of Parliament, that the Commons have 


ever been a part of the Parliament, as conſti- 


tuted at this day, of Knights, Citizens and 
Burgeſſes. | 

Ex Rotulo Parliamenti, anno 51 E. 3. 
Membr. 5. num. 45. Mr. Pryn's 4th part of 
a Regiſter of Parliamentary Writs, fol. 31s. 
in Sir Rob. Cott. Abr. it is too ſhort ; but at 
large in Mr. Pryn, as before cited. 


There is a Petition of the Commons to the 
King in French. wes 

Item, For that of Common Right (which 
is the ſame with the Common Law, in the 
Language of the Acts of Parliament) of the 
Realm; of cyery County of England there 


were, and are choſen two Perſons to be at the 
Parlia- 


as as as « 8 Mk. 1 


of Parliament. 


Parliament, for the Commons of the Counties, 
beſides the Prelates, Dukes, Earls and Barons, 


and ſuch as hold by Barony ; and beſides Cities 


and Boroughs, who ought to chuſe of them- 


ſelves ſuch as are to anſwer for them. And 


ſach as are choſen ſor the Counties ought to 
haye their accuſtomed Wages, and to haye 
Writs to the Sheriffs to levy them. 

They pray that it be ordain'd this preſent 
Parliament, that the Wages be levied of all 
the Commons of the Counties, as well within 
Franchifes as without, excepting within Cities 
and Boroughs, and excepting of thoſe that 
are ſummon'd by Writ (meaning the Barons) 
and their Tenants. 


Reſp. Soit fait come de vant ad eſte uſe en 
ceſt Caſe. 

This was in the time of K. E. 3. who was 
but the fourth King in Succeſſion from that K. 
H. 3. in whoſe Reign our new Authors, 
would haye our Knights, Citizens and Bur- 
geſſes to have their original. 

And the King's Anſwer to the Petition of 
the Commons, admits the matter of the Peti- 
tion to be true, and refers to uſage in former 
times. 


In the ſame fourth part of Mr. Pryn s Regiſter, 


37 


fol. 643. 5 H. 4. Rot. Parl. num. 71, & 7. KH. 4; 


On the behalf of Rich. Chedder Eſq; me- 11. 


nial Seryant to Tho. Brook, Knight for Somer- 
ſetſhire, | 
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The Commons petition'd, That whereas, 
After the Cuſtom of the Realm, all the 
Lords, Knights, Citizens and "Burgeſſes, 

with their Servants coming to Parliament, by 

the King's Writ, in coming, going and return- 

ing, are under your Royal Protection, Cc. 

| And this Petition was anſwer'd by the Act in 
Print. 

We may note from hence, That their Pri- 
vilege, and therefore, much more their being 
a part of the High Court of Parliament, it 
was by Cuſtom of the Realm. 

I would note further (fince I ſhall have 
occaſion to uſe it for another very material 
Point) that this Cuſtom (tho? the then preſent 
occaſion for the mention of it, was from the Ser- 
vant of a Member of the Commons Houſe ;) 
yet it is alledg'd as one entire Cuſtom for the 
whole Parliament, viz. all the Lords, Knights, 
Citizens and Burgeſſes. They arc all but 
one Body, ane Court; and their Rights and 
Privileges are entire, and not ſome for the 
Lords, and other for the Commons ; but itis a 
Joint Privilege. 

From hence it follows, you cannot invade 
the Privilege of the one Houſe, but you in- 
yade both. 

Elſing, in his Treatiſe of Parliaments, fol. 
145, 'Tis alſo in Sir Rob. Cott. Abr. fol, 
433. but not ſo full. 

58.4 In the time of the ſame King, 5 H. 4, 
te 1+ num. 74. 
The 


3 
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of Parliament. 


The Commons pray, that whereas, accord- 
ing to the Cuſtom of the Realm, the Lords, 
Knights, Citizens and Burgeſſes, coming to 
Parliament, ought not for any debate, Cc. to 
be arreſted. | 

It is ſaid to be the Cuſtom of the whole 
Realm (that is, the ſame with the Common 
Law) and it is made to be one entire Cuſtom, 
both for the Lords and Commons; and this is 


for freedom of Debates, and not the ſame 


with the laſt I cited, though in the ſame year. 


39 


39 H. 6. Rot. Parl. num. 9. On the be- Mr. P-jn, 
half of Mr. Clerk Burg. of Chippenham in . 


Wiltſh. 

And 17 E. 4. Rot. Parl. num. 36. On 
the behalf of J. at illi. Cit. for Exeter. 

In both theſe Caſes (though upon occaſion 
of two particular Members) yet the whole 
Houſe of Commons petition'd. 

And the Petition on the behalf of Vr. Clirt, 
runs thus ; 

That, whereof time that man's mind is not 
the contrary, it hath been uſed, &c. and then 
ſets forth their Privilege. 

The Petition of the Commons on the behalf 
of 7. at Will. is in theſe words, viz. The 
Freedom of which Commons hath ever afore 
this time been, and owerh to be, that the 
Knights of the Shire, Citizens of the Cities, 
and Barons of the Cinque-Ports, call'd to any 
of the Parliaments of your Noble Progenitors 
(among other Liberties and Franckiſes) have 


had and uſed Privilege, that any of them 
D 4 ſhould 


Addreſſes 
to the 


— to 
be with 
Reve- 


rence 


cords, and is very uſeful to us, vig. 


The Power, &c. 


ſhould not be attached by their Perſons or 
Goods in their coming to any ſuch Parliament, 
their abiding, nor returning to their proper 
homes, Cc. 

Their Freedom had ever been; then it did 
not begin firſt, nor had they themſelves their 
beginning in 49 H. 3. 

And oweth to be: Then it was not of meer 
Grace, and by Permiſſion, but of Right it 
ought ſo to be. 

And Two Ads of Parliament paſs'd upon 
thoſe two Petitions, which confirm the truth of 
thoſe Suggeſtions. 

And another thing I would obſerve, which 
does naturally and eaſily flow from theſe Re- 


That the Commons Petitioning to have 
theſe Freedoms allow d them, does nothing 
derogate from their Right to thoſe Liberties 
and Franchiſes, nor is no argument to prove 
them to be meer Emanations of Royal Fa- 
your; for the humble way of Addreſs, by the 
Commons to the King to have their Rights 
maintained, is made uſe of by our Novelliſts; 
to prove they were granted from time to time, 
meerly by the King's Grace. 

Iam far from condemning this humble 
way of Subjects addrefling to their Soyereign ; 
it becomes the Duty of Subjects, and is due to 
the Majeſty of a King, to have all decent Rex 
verence ſhewn : but I would not have ill uſe 
made of their Humility, to deprive them of 
their Rights. It was (as I take it) the obſery 


vation 
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vation of Ceſar, in his Commentary, of the 
Temper of the old Britons, Fam domiti ut 
pareant, non ut ſerviant, 

In that famous Caſe of Thomas Thorp, the ,1 x. 6. 
Speaker of the Commons, 3 1 Hen. 6. num. 25. Thery's 
there are the yery words of the Petition, at 
large ſet forth, in the fourth Reg. of Mr Pryn, 
fol. 644. | 

Thorp, was taken in execution, at the ſuit 
of the D. of 7. 

The whole Houſe of Commons petitioned to 
have their Speaker reſtored to them: and their 
Petition is in theſe words. 

By common Cuſtom, time out of memory 

of man, and ever afore theſe times uſed, 
in every of the Parliaments of the King's 
Noble Progenitors, c. 

And ſo it proceeds to declare the Privilege 
of the Commons. 

I would obſerve alſo, out of theſe three laſt 
Records of Parliament; that when any breach 
of Privilege befel but a ſingle Member of that ' 
Houſe,-as that of Walter Clerk, and F, at 
Will. 

The whole Houſe thought itſelf concerned, 
and the whole Houſe petitioned ; eſpecially in 


0 this laſt caſe of Thomas T horp, their Speaker, 
3 to whom the D. of Z. was no Friend, This 
0 will be uſeſul to my ſecond Pont. 

r Hitherto I have preſented you with Records 
- of Parliament, as being the moſt proper proof 


of the Rights of Parliament, much beyond 
the Reports of our Hiſtorians, from whom 
| * oh 
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The Power, &c. 


our Innoyators fetch moſt of their argu- 
ments. - | 


— "h I ſhall now offer you ſome Records cut of an 
cords 


inferior Court, one of the four Courts of West- 
minſter-hall, that is, out of the Exchequer : 
but they are Judicial Records, adjudged by 
the whole Court, by advice with all the 
Judges of both Benches, to confirm the ſame 
oint. 5 13 
M. 12. E. 4. and H. 13. E. 4. in the 
Office of the Pleas in the Exchequer, men- 
tioned by Mr. Pryn, in his fourth part of his 
Regiſter of Parliament Writs, fol. 752. | 
In a Plea of Debt by Donne againſt Walſh. 
Malſb was a menial Servant to Henry Ear 
of Eſſex, and he ſued out his Writ of Privi- 
lege, and the Writ under the Great-Seal, was 
of this Tenure : vi. 
Cum ſecundum conſuetudinem in regno hac- 
tenus obtentam & approbatam, Domini Mag- 


nates Milites Comitatuum ac Cives & Bur- 


genſes Civitatum & Burgorum, ad Parlia- 


menta noſtra venientes, ac eorum Familiares 


ratione alicujus Tranſgreſſionis (and ſo pro- 
ceeds to enumerate other ſorts of Actions) dum 
fic in Parliamentis noſtris morentur, arreſ= 
tari aut implacitari minime debeant, Kc, 
And then the Writ mentions that Action of 
Debt, brought againſt Walſb, menial Servant 
to the Earl of Eſſex, in that preſent Parlia- 
ment, Vobis mandamus (ſays the King by 
that Writ of Privilege to the Barons of the 
 Exchequer,) quod ſi ita eſt. Thoſe who” 
| Fs 


of Parliament. 


do not refer to the Cuſtom ſet forth, nor to 
the Law upon it, but to the allegation in the 
Writ of matter of fact; viz. that Malſb the 
Defendant was menial Seryant to the Earl of 
Efſex. 

And then the Defendant does, by way of 
Plea, grounded upon that Writ, apply the 
Writ to himſelf; and ayers, that he is the 
ſame Perſon mentioned in the Writ ; and a- 
vers, that he was the menial Servant to the 
E. of Eſſex, and then demands allowance of 
his Privilege. | 

The Plaintiff in that ſuit traverſes the Cuſ- 
tom and Privilege alledged in the Writ (as 
tothe being impleaded) but admits it as to 
the freedom from Arreſt. This traverſe is in 
the Nature of a Demurrer ; for it is Quæſtio 
Juris, ad quam reſpondent Fudices non Ju; 
ratores. 13 

Et ſuper hoc viſo & prælecto brevi præ- 
dicto, ger Barones, Cre. Habitoque Aviſa- 
mento Juſticiariorum Domini Regis, de u- 
troque Banco in hac parte. Quia videtur 
præ fatis Baronibus de aviſamento Juſticiari- 
orum prædictorum, quod talis habetur & ha- 
bebatur conſuetudo, quod Magnates & Mili- 
tes Comitatuum, ac Cives & Burgenſes Ci- 
vitatum & Burgorum ad Parliamentum de 
Jummonitione Regis venientes, ac eorum Fa- 
miliares ratione alicujus Tranſgreſſionis, &c. 
dum ſic in Parliamento morentur, capi aut 
arreſtari non debent. (But then they adjudge 
that the Privilege does hold only — Ar- 

| IC 


The Power, &c. 
reſting their Perſons, but not againſt the Suing 
them.) 

This ſtrongly proves the Point I have in 
hand, that the Houſe of Commons have their 
Privileges by Cuſtom, and therefore the Houſe 
itſelf could not haye its original within time of 
— mekl as 49 . 3. is, ina legal Under- 
ſtandi 


ſingle and ſole occaſion of this Record was 
from the Privilege of the Peers, from the ſu- 
ing of a menial Servant of a Peer. No Man 
denies but the Peers have ever been a part of 
the Parliament: nay, our new Modellers of 
the Government, would have the Parliament 
to conſiſt only of the King and Lords. | 
And yet it is ſaid to be a Joint Cuſtom for the 
Commons, as well as for the Lords, by expreſs 


and particular words, Why did they not lay 


the Cuſtom for the Privilege of the Lords only ; 
that might have ſerv d for that preſent occaſion, 
which was about the Privilege for a menial 
Servant of the E. of Eſſex? 

But the Cuſtom was an entire Cuſtom for 


both Houſes : this proves them to be coætane- 


H. 12. Z. 


4. in the 
Exche- 
auer. 


ous, and Twins by birth and original. 

All this is by the Judgment of all the twelve 

Judges, in a Judicial Proceeding: and it takes 

in the opinion of the Chancellor, who iſſued 

out that Writ. 

I be other Record of the ſame Court is en- 

tred H. 12. E. 4. Rot. 7. inter Ryner & 

Conſin, Keeper of the Wardrobe to the King, 
in 


It is very uſeful Aude to obſerve, that the 
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in an Action of Debt too; and there the De- 
fendant claims his privilege, not as Servant to 
the King, but as Servant to Thomas St. Le- 
ger, Knight of the Shire for Surry. 

And the Writ of Privilege ſets forth the 
ſame entire Cuſtom, both for Lords and Com- 
mons (tho' the occaſion was here from the 
Commons only) and the Court of Exchequer 
gives the like Judgment, as inthe former Caſe, 
by Advice too, of all the Judges of both 
Benches. 


The next Record I ſhall make uſe of, ſhall. 2. 5, 
be that of E. 2. which is a moſt invincible 


proof that the Knights, Citizens and Burgeſſes 
have originally, and before 49 H. 3. conſti- 
tuted the Honſe of Commons, and have ever 
been a part of the Parliament. 

The Burgeſſes of S. Albans, in their Peti- 
tion to the King, ſay, that they Sicut cæteri 
Burgenſes Regni ad Purliamentum Regis, 
per duos Comburgenſes ſuos venire debeant, 
prout retro-actis temporibus venire conſueve- 
rant, tam tempore Domini Ed wardi, nuper 
Regis Angliæ, Patris Regis (which muſt be 
E. 1.) & progenitorum ſuorum (which muſt 
be underſtood of the Progenitors in the plural 
number of E. 1. for he mentions the then King 
E. 2. aſterwards) ſo that of neceſſity it muſt 
take in King Hen. 3. and his Father King 
John, at the leaſt. 2 

And this computation much exceeds the date 
given to the Houſe of Commons by theſe new 
Authors, viz. 49 H. 3. 8 


The Power, &c, 

And then the Petition deſcends to the mens 
tion of the then King's time, vis. E. 2. tem- 
pore Domini Regis qui nunc eſt, ſemper ante 
inſtans Parliamentum. And the Petition com- 
plains of the Sheriff of Heri fordſbire, who by 
the Abbots procuring, refuſed to ſummon that 
Borough. $6” 

The Anſwer by the Council is, Scrutentur 
Rotuli, &c. de Cancellaria, ſi temporibus 
Progenitorum Regis Burgenſes prædicti ſoles 
bant venire, vel non. 

This Anſwer admits the general uſage of 
Burgeſſes to be choſen for divers Boroughs, in 
the times of the King's Progenitors; for it is 
abſurd to think, that that needed any ſearch 
of the Rolls in Chancery, but the ſearch was to 
be only, whether that particular Borough of 
S. Albans was one of thoſe ancient Boroughs 
that had uſed that Privilege, and had a Right 
to it, which would appear by the Rolls, and 
Returns of Writs of Summons. 

The Record lays the uſage for the Borough 
to have been ſemper ante inſtans Parliamen- 
tum; ſo that the uſage had been from ever. 

In the Rolls of Parliament 11 H. 4. num. 59. 
cited by Mr. Pryn, in his Brevia Parliamen- 
taria rediviva, fol. 185. there is a Peti- 
tion of the Commons in French, reciting the 
Stat. of 7 H. 4. c. 15. which Statute (as the 
Petition ſays) was made for the preſerving the 
Franchiſes and Liberties of the Election of 
Knights of the Shire, uſed throughout the 
<hole Realm, and by the King's Progenitors 

| from 
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from Parliament to Parliament, time out of 
mind, obſerved. | | 

I will now put the Court in mind of ſome 
Adds of Parliament that fully prove this point. 

The Statute of 5 R. 2. Parl. 2. c. 4. (in a Proof by 
time when Parliaments were not fo much ya- —4. 
lued) it is thereby Enacted, by Aſſent of meat. ;s. 

% e Prelates, Lords and Commons, that all? rl. 
: Perſons and Communalties which ſbould have 7 

; a Summons to Parliament, ſhould come from 

" IH henceforth to Parliaments in the manner as 

they were bounden to do, and had been accuſ- 
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f tomed of old times; otherwiſe they ſbould be 

, amerced, as of old times had been accuſtomed, 

e Rot. Parl. 2 H. 5. pars 2. numb. 10. This 2 K 5. par, 
, is left out of Sir Rob. Cott, Abr. That Act a, 
. declares, that the Commons had ever been a KY 

| Member of the Parliament, and that no Sta- 

J tute or Law could be made without their Aſ- 

8 ſent, I will not ſpend time in citing thoſe 

i learned Antiquaries or Hiſtorians ; as Sir Hen- Hiſtorians 

„ „ Spelman, Bede's Eccl. Hiſt. nor famous — 


Helden, nor learned Cambden, who by general 
Words, uſed in the Saxon Times, for the aſ- 
ſembling of Parliaments, tho not by that 
Name, prove the Commons to be a Part of 
them; but they do not prove the Commons 

to be ſo elected, and to conſiſt of Knights, 
Citizens, and Burgeſſes, as is clearly proved 

by the Records I have already offered. 

The Parliament in the Saxon Times was Er Pu 
ſtiled, Commune Concilium, tam Cleri quam ce 
Populi. And the Laws were made per Com- 

 mune 
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48 The Power, &c. | 
mune Concilium, & afſenſum omnium Epiſ: 
copor & Principum, Procerum, Comitum, & 
amnium ſapientum ſenior” & populor' totius 
Regni & Populi Conventus. King Edward 
the Confeſſor, confirm'd the Saxon Laws, and 
made new, ſays Lambert, in his Book De 
Priſcis Anglor. Legibus, c. 8. fol. 139. and 
there tis ſaid, all to be done a Rege, Baro- 
nibus & Populo. Theſe words can- 
not be underſtood otherwiſe, than to include 

the Commons. 
Seld.Tir. of And ſo totins Regni aſſenſu & omnium 4- 
— u ſtipulatione & judicio, lays Mr. Selden, a 
Caſe be. Judgment was given concerning Lanfrank, 
rween the Archbiſhop of Canterbury. The Statute of 
Terk, and Mag. Chart. was made and confirmed, 9 H. 3. 
the BihoP which was forty years before this new date of 
Mag. the Original of the Houſe of Commons, vis. 
Chart.y 49 H. 3. And it appears by ſeveral Sta- 
* * rates, that * Charta was made De Com- 
muni Concilio Regni, ſays one Statute : Per 
Commune aſſent de tut le Realm, ſays ano- 
ther: Per le Roy, Peers, & Communes de le 

terre, ſays another. 

It is worth the while to examine the grounds 
of their Opinion, and it will appear how weal® 
they are. | 

objea. 1. Theſe new Authors affirm, that the Houſe 
of Commons began to be admitted as a Part 
of the Parliament, not till 40 H. 3. Their 
reaſon is, becauſe (as Mr. Prynne ſays in his 
Plea for the Lords, fol. 182. and in his Pre- 


face to Sir Robert Cott. Ab.) The firſt * 
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of Summons of any Knights, Citizens and Bur- 
geſſes, now extant, is no ancienter than 49 H. 
3. Dar ſo 10 and 11. And from thence he 
coneludes, that it is moſt apparent, that the 
Commons had no Place nor Votes by Election 
in Parliament, hefore the end of the Reign of 
H. 3. And Sir Robert Filmer is in like man- 
ner poſitive in it, in his Book, called, The 
Freeholders Grand Enqgueſt, fol. 18. and they 
both cite Mr. Selden, and Camden, and othet 
learned Authors; and Mr. Dugdale, in his 
Origines Furidicrales, fol. 18. ſollous them 
in it. It is true, Mr. Selden, in his Titles of 
Honour, fol. 717. towards the end of that 
folio, does take notice, that the fir/# Roll that 
they find extant, is that of 49 H. 3. for the 


ſummoning. of the. Commons by way of Elee- 


tion; but he does not thence conclude, (as 
thoſe new Authors do) that this was the firſt 
time that the Commons came to the Parliametit 
by Slam... ono EE ett 

But in other places of his learned Book, he 
does ſtrongly intimate his Opinion to be, that 
the Commons did very anciently, . and long 
before 49 H. 3. make an eſſential Part of the 
Parliament, and were ſummoned to it;; but 
in what form they were ſummoned, and when 
they firſt began to be diſtinguiſhed. from the 
Barones Majores, Selden himſelf ſeems much 
unreſolved. „ hd... 

Learned Camden does indeed date the O- 
riginal of the Commons as a Part of the Parlia- 
ment, and as now * from 49 H. 3. fol. 
va 2 as 13. 
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13. of his Britannia, in the Edition at Lon- 
don, Anno 1600, But let us take notice up- 
on what Authority he does it: He fays he 


has it, Ex ſatis Antiquo Striptore ; but he 
names not his Author. | ae 
Mr. Selden, fol. 713. ſays, he could never 


meet with that Author, and profeſſes he gives 


little credit to that Relation, but acknow led- 


Fol. 709. 


ges there had been a great change in the Con- 
ſtitution of the Parliament; but ſuppoſes it 
long before 49 H. 3. vis: in the time of that 
King's Father, King ohn; and that it was 
done by a Law, tho the Law be loſt; as ma- 
ny Rolls of Parliament were, wherein thoſe 
Laws were entered. n an 
And the diſtinction of Barones Majores & 
Minores, he ſuppoſes was made by AQ of Par. 
liament, about the time when the Great Char- 
ter of King John was made at Runnymrad, 
Vis. 17 Johannis; by which Charter, ſome 


of the Barones Majores were ſeverally to be 


ſummoned to Parliament by ſpecial Writs. 
And all other Tenants in capzte, or Tenants 
by Knights ſervice, were to be ſummoned by 
a general Summons, directed to the Sheriff of 


, eyery County, | 5 


By this Conjecture, it ſhould ſeem that the 
Court of Parliament before conſiſted but of one 


Houſe or Aſſembly. And it is generally held, 


that at the firſt, from the beginning of the 
Reign of William the firſt, till that Char- 
ter of King 70%n, all Tenants in capi, 
had a Right to ſit in Parliament: For ſays 

a | . Mr. 


ne tf a Gan» coco 


"of P, arliament, 5 T 
Mr. Sellen, fol. vod. medio Folii, Tenere te 


Rege in capite, and to be a Baron, and to 
have a Yight to ſit in Councils or Courts of 
Judgment, are Synonymies. That Great 
Charter of King John, ſays Se/den, was made 
by the King and his Barons, & {heros homi- 
x totius ui; and that it ſeems, fitſt made 
the diftintion, 

But Mr. Selden does by no means leave it 
to King H. 3. or his Son E. 1. or to any other 
King at that time, ro'ſend his fpecial Writ of 
Summons to ſuch of the Barons only, quibus 
ipſe Rex dignatus eſt brevia Summonttionis 
dirigere. As Mr. Camden nameleis Author 
taught him; and from Mr. Camden, Mr. 
Prynne, Sir Robert Filmer, and Mr. Dug- 
tals take it up, and fo propagate that Ertot. 
So that this new fancy is wholly ground- 
ed upon the credit of that uncertain Writer, 
whom Mr. Selden could nevet meet with, and 
to —— he gave no credit. 2 | , 

he Argument upon this ſa ins 
70r. iff Mr. Sellens Title vj gs — 
is continued to fol. 718. S 

Now the Argument taken from the Rolls 
of Summons, w ich are not' extant beſore the - 
time of 49 H. 3. is of no weight. 

For by the ſame Argument it might be 
proved, that there was no Parhament from the 
time of 49 H. 3. till 23 E. 1. For there is no 
Roll nor no other Teſtimony deſt of a Sum- 
mons for any Knights, Citizens and Burgeſles, 
fm 4s H, 3 3. till 23 E. 1. And yet'we know 
E 2 there: 


r ea ded ac. a ai. At at At. a. af 6 AE ©. 


+ uy 


AS. *. A. Tin Sun bd 


— 


there were no leſs than fourteen Parliaments 


between thole times. 5 rod» 
The ?nci- They may as well argue, that there were no 


* 


enteſtWrit Acts of Parliament, nor no Parliament till 9 


Sum- | 
mons that H. 3. when Magna Charta was made, becauſe 
Mr. gte there are no Rolls of them till that time. 
for a Peer, Whereas it is beyond all diſpute, that there 
was but 6 were Parliaments, and Acts of Parliament long 


— kin, before, as 4 Hill. 1. when the Biſhops were 


707, 108. brought in to hold by Barony, (as Mr, Selden 


concei ves) and ſome in H. 1. and others yet 
extant in Hiſtory, yet the Rolls of them are 
loſt. This is obſeryed by the Lord Chief Juf- 
tice Vaughan, in his Rep. fol. 358. in the Caſe 
of Thomas and Sorrel. "P p 
Mir. rei In the next place, theſe. late Authors pro- 
1 tor  ceed further in their Error, and maintain that 
fol. 113. the Commons had no further power in Parlia- 


bur mu- ment than what the King and the Lords admit- 


paged. 
And Sir Robert Filmer, fol. 40, allows nei- 
ther Lords nor mons any Power, but 

the King's bare Permiſſion 3 and thus they 
are growing in their Invaſions againſt the Court 
of Parliament, and impeach one firſt, and the 

other will follow more eaſili y. 
And Sir Robert Filmer under holds, the 
legiſlative Power reſts ſolely in the King; and 
Fol. 39. he hath theſe words, But the truth is 
_ (faith he) the Liberties and Privileges of 
| both Houſes, have but one and the ſelfeſame 
Foundation, which is nothing elſe but tht 
meer and ſole Grace of Kings. 1 
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| Doctor Heylin, in his Life of Archbi- 
op Land, fol. 91. denies the Privileges of / 
Parliament to be the Peoples Birth-Right, but 
holds them not otherwiſe exerciſed than by 
the Grace and Goodneſs of the King. 

Mr, Prynne, Sir Nobert Filmer, and Mr. * Object. 
Dug dale, lay great ſtreſs upon the diverſity 
that is in the Writs of Summons, between the 
Summons for the Lords and the Summons for 
the Commons. | 

That to the Lords, (ſay they) is, ſuper ne- 
gotiis prædictis tractaturi veſtrumque conſi- 
lium impenſuri. But that to the Commons, 
is, (ſay they) only ad faciendum & conſent i- 
endum his que tunc ibidem de communi con- 
ſilio dicti regni contigerint ordinari. 

It is true, that for many years of late. that 
diſtinction hath been ſo uſed in the Summons, 
but not conſtantly ſo. > 

As to this point, I will cite Mr. Dugdale's 
and Mr. Prynne's own Books againſt their 


. 


own Opinion. Tn 

The very firſt Writ of Summons, which as 49 Nl. 3. 
they ſay is now extant, for the ſummoning of 
the Commons by Election, viz. 49 H. 3. runs 
in theſe words; Nobiſcum ac cum predittis 
prelatis £5 magnatibus noſtris ſuper præmiſſis 
trattaturi atque conſilium impenſuri. Dugd. 

Orig. Jur. page 13. 2165 a0) 

The Writ, De expenſis Militum qui vene-25 F. 1 
runt ad Parliament um venientibus, (lays that 
Writ) u/que ad Weſtmonaſterium ibidem de 
diverſis negotiis nobiſcum tratiat uris. _ 

| E 3 | T. 


35 Z. i. 


15 E. 2. 


31K. 3. 


18 E. 2. 


18 E. z. 


The Pouer, &c. 


Mr. Prynne's 4th part of a Ragiſter of —_—_ 


ment Writs, | fol, 8.. 

In Mr. Ryley's Plarita anbei 
appears, that as the Summons to the — 
ral Lords, fol. 3 18. was ad tractandum, and 


ſo likewiſe the Summons to the Prelates, l. 


319. ſo alſo fol. 320. it is entered in theſe 


worde, Mandatum fuit ſingulis Vice-comitis 


per Angliam quod de quolibet comitatu duas 


milites, & de qualibet ciuitate duos cives, 


& de quolibet burgo duos Burgenſes eligi G. 


ad dictum Parliamentum venire e a" 


trattandum, Kc. 


In the ſame. Book, fol..570, An. 1, E. 2. 


there is mention of a Writ of Summons, ſor 


Knights out of Wales, to a Parliament at 


Tork, ad tract ndun & confilium impenden- 
dum. 


Rediviva, fol, 274. there is the very Inden- 
ture returned by the Sheriff of Norfalk for 
great Jar mouth, ad tratiandum, confuiendum 
& conſentiendum. 

And fal. 68, of that Book, another Writ; 
de expenſis militum, ' reciting the cauſe for 
which they had been ſummoned to the Page: 
liament, vir. ad trattandum,. &c. | | 

And in the fame Book, fol. 145. it appees 
chat i8 E. 3. the Writs to the Sheriffs for 
chuſing Knights, mentioned what their work 
was to be, in theſe words; viz. Nobiſc um, 
cum prelat is Of proceribus prædictis ſuper 
drverſi H arduis * nos & ſtatum . 


In Mr. Pry vnne's Brevia Parkementants 
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ni noſtri ſpecialiter tangentibus tra Faturi & 
ſuum conſilium impenſuri. N e 191164 

And fol. 147. and 149. the like words in 26 F. 3. 
the Writs. | m 2d 

And fol. 177. the Indenture returned by = 5 
the Sheriff of Miltſbire, recites their truſt in 
the ſame words, and purſues the words of 
the Writ. 

And 276, and 283, and 381. Indentures: H ,. 
returned from Reading, Briſtol, London, with*s # * 
the ſame words. And ib. fol. 178, and 179, 2 K.. C. 
and 291. for Windſor, and 365. So that in 
the Reigns of ſeven ſeveral Kings, and thoſe 
of the moſt ancient Kings, there was no ſuch 
diſtinction in the Writs of Summons, / 

Another Argument uſed by theſe late Au-q,.a. 
thors, to prove that the whole Power and all 
the Privileges of the Honſe of Commons, are 
not from the original Conſtitution of the Go- 
vernment, (as I affirm, and I hope have proy- 
cd they are) but of a later Original, and by 
the meer Grace and Indulgence of Princes, (as 
indeed they muſt be, if the Houſe of Commons 
began within Memory) is taken from the 
Words and Phraſes of our Hiſtorians, who 
have written ſince the coming in of the Nor- 
mans, and aſcribe the making of Laws, and 
all the Determinations and-Decrees in Matters 
of Judicature, and all the actings of the ancient 
Parliaments before the time of the Normans, 
to the King and Lords only, excluſive to the 
Commons; and that the Commons had no part 
in them, till this time of 49 H. 3. Na 
E 4 And 
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And they ground this Opinion upon the 
Form of penning of our ancient Acts of Parlia- 
ment, which ſeem by the words of them to 
be meer Conceſſions of our former Kings, and ti 
to have proceeded only from their royal Boun- N e 
ty, and at their fole Will and Pleaſure. a 

And they confirm themſelves in that Opi- Wl 2 
nion, from obſerving the courſe uſed in the d 
beginning of Parliaments, when the Speaker t 
makes his humble Petitions to the King for the MW F 
granting of them freedom from Arreſts, and p 
freedom of Speech. il 

Now to diſcover the falſity of theleGrounds, WW 4 
and the weakneſs of theſe Arguments, taken WW © 
from the Words and Phraſes uſed by our Hi- 
ſtorians, I ſhall ſhew that our Hiſtorians who 0 
have written ſince the time of the coming in t! 
of the Normans, and have tranſlated the MW d 
Saxon Annals, have in thoſe Tranſlations, in- 
ſtead of the Saxon Titles, uſed the Titles that 
were never in uſe before their own Times; 
which Titles uſed in the Saxons times had 
quite different Significations from the Titles 
uſed in the times of the Tranſlators. 

The Title (Earl) for example, is uſed in 
the penning of the Saxon Laws (as among 
thoſe of Al helſtan) as we may ſee by Mr. 
Lambert in his Book de Priſcis Ang lor. Lite 


us ſince, from the Empire; and ſignified a 
different thing from (Zarl.) Now our Tranſ. 
lators miſtaking thoſe two Titles (Earl) and 
(Comes) to ſignify the fame thing, wa 
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16s Wl they met with (Earl) in the Annals of the 
a» Wl Saxons, they have rendered it (Comes) in 
to their Tranſlations: And whatever in thoſe 
1d times was done by Earle, and whatever Pow-- 
n- er the Earls — uſed, is by our Tranſlators 
aſcribed to our Comes, who are therefore 
i- alſo called Earls; when in truth they had ni. of 
„ 
er their Powers. Mr. Selden takes notice of this 
he Error in our Norman or Engliſh Tranſlators, 
1d procceding from their I But from 
this Error falſe Concluſions have been raiſed, 
is, and falſe Meaſures taken in our Diſcourſes, 
en concerning the Power of the Peers. 
i Sir H. Spelman obſerves the fame Error in 
our Tranſlators, in rendring Words and Ti- 
in tles non e more ſ#culi antiquioris ; but accor- 
he MW ding to the Titles uſed in their own times, 
- when many times they ſignified different 
at WY things. Nobilis, ſays Mr. Selden, in the Fol. Co; 
s; Kron Times denoted every Gentleman. 
ad Now becauſe (Nobilis,) in our Times is ge- 
es nerally xeftrain'd to Peers, whom we call the 
(Nobility,) our new Writers, as Mr. Prynme, 
in Sir Robert Filmer, and ſeveral others, aſcribe 
"Ng all to the Earls and Barons and other Peers 
lr. of our Times, which they read in the Tranſ- = 
be lations of the Saxon — to be acted by | 
t thoſe that are called (Nei) in thoſe An- 
2 malt. Altho' in truth in thole Saxon Times 
they were ated by the middle fort of 
id as well as by thoſe of the higheſt ſort of dig- 
er nity under the King, 44 —4 
Thoſe 


Thoſe Tranſlatorꝭ miſled our new Authors, 
For the Norman Writers tranſlate the Word 
3 into (Barones) and theſe new Au- 
thors ours, whatever they find in theſe 
Tranſlations to be related of the (Barones) 
they limit it as a Peculiar to our preſent (Ba- 
rons;) and ſo aſcribe all judicial Power anci- 
ently uſed in Parliament to the Barons only. 
And they bring thoſe Hiſtorians and Tranſ- 
lators for a Proof. 

For Example, The Huron Title (Thanes) 
was in the Saxon Times applied to all Lords 
of Mannors, But the Tranſlators of the Sax- 
on Annals, tranſlating the Title (T hanes) in- 
to (Barones;) our Innovators apply all that 
in Saxon Writers is ſaid to be done by the 
(Thanes) that is, all Lords of Mannors, as 
peculiarly belonging to the Power of the 
Barons in our Times. 

Hence it is that Sir E. C. cautions us againſt 
taking Reports of Law from Hiſtorians, in his 
Preface to the 34 Rep. he calls it Chronicle 
Law. 

The Word (Baro) was not in uſe in Eng: 
land till the Normans Times, and the Root of 
it (as Mr. Sela. and Camd. and Sir H. Spelm: 
teach us) is from the Northern Language 
(Barn) which ſignifies the Male Sex, as when 
we put Caſes of Baron and Feme ; or it ſigni- 
fies (a Freeholader :) ether come the Words 
Courts Baron. 

Nomine Baronagii (ays Camd. E 45. edit: 
LORE. An. 1600. fol. 137.) omnes — 
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„do Regni Ordines continebant ur. It com- 
xrehended the Gentry, as well as the greateſt 


oman Antiquities, ſpeaking of the Roman 
Magiſtrates, tranſlates the Words (Triumviri 
apitales) into (3 High Sheriffs;) but this ate 
ords no Argument, that what was done by 
he Triumviri among the Romans, may there- 
ore lawfully belong to the Power of High 
Sheriffs among us. | 
And fo the Words Proceres, Magnates, 
Optimates, Nobiles, and ſuch like, were 
not in the Writers of the Saxons Times re- 
ſtrained to Men of the higheſt rank then, ſuch 
as our Earls and Barons are now, but to all 
erſons of the better ſort, tho not of the high- 
eſt rank, not only to Patricians, and thoſe 
of the Senatorian Order, but to thoſe alſo that 
were Equeſtris ordinis; excluding none but 
t de Ignota capita, or ſine nomine turba. Such 
s Ws the Romans tiled Plebeians, Magnates 
: Proceres, are ſaid to make the Statute of 
Mortmain-; but we all know that the Parlia- 
nent that made it, conſiſted then of King, 
Lords and Commons. | 
. 
1 
| 


The Great Charter, made 17 of K. Fohn, 
appears by the Body of the Charter it ſelf to 

have been made per Regen Barones, & li- 
Leros Homines totius Regni ; ſo that it is 
moſt plain, it was not made by the King and 
the Barons only, as Mr. Selaen obſerves in his 

Tit. of Honour, fol. 709. and there he refers 


to the claſè Roll 1 Fohannis,dorſo memb. — 
| | ct 


xerſons. Aſter this manner Godwin in his Fol 176. 


The Free- As for the other groſs miſtake, That the 


holders 


erind En- Power of making Laws reſts only in the 
queſt, of. King, (as Sir Robert Filmer would have it,) 
© &41-which he proves from the Titles of Acts of 


ceſſions only; yet we know the Statute of 1; 


28 E. 1. 
c. 8. &f 


The Power, &c. 


Yet K. H. 3. ſpeaking of this Meeting, calls WW © 
it Baronagium Angliæ, and rot. clauſ. 28 Hl. I 
3. Pars unica membr.12 dorſo,it is called, Par. 
liamentum de Runni-meade, quod fuit inter 
Dominum Regem 7ohannem & Barones ſos 
Anglie. | 


Parliament, and the Forms of thoſe AQs being 
by way of Charter and Grant from our Kings 
in ancient Times, as that of Magna Charts 
DOMINUS REX CONCESSIT; andthe 
Stat. De donis conditionalibus, DOMINUS 
REX ſtatuit ; ſure he was no Lawyer that 
uſed this Argument, and he never read the 
Prince's Caſe. | 

Nor Sir E. C. 2 Inſt. nor ſhall I need to I 
labour in the confutation of this Error, the Ml © 
fallacy of it being ſo well known to every Ml © 
Man that wears a Gown. As for that Stat. b 
of Mag. Chart. whereby the King only ſeems MW . 
to peak, and all that is ordained: by that Sta- © 
tute, runs in the language of the King's Con- 


E. 3. c. 1. which confirms it, ſays of it, that 
it was ordained by the ning; Lords and Com- *' 
mons. The Statute of 28 E. 1.c. 8. and c. 13. 


bs Ele. hath theſe words, vis. The King hath grant. Pe 


heritis. / unto his People, that they ſbould have 8 


Blection of their Sheriffs every year, if the) ch 
liſt. One would take this to be a moſt gra- 


: 
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— 
-. 
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*. 
we 
hey 
2 
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of 1 Parliament. 


cious Liberty, and an high Condeſcenſion if it 
ſhould be granted now-a-days. 


And our Innovators would be apt to con- 


clude from the words of this Act, and from 
the penning of it, that the People once had 
this mighty Privilege meerly as a Boon from 
the King, and by virtue of his Grant. Where- 
as there is nothing more certain andclear than 


that the Freeholders (who are often called the 


People, and are the true Proprietors. of the 
Nation and Land) had originally, and from 
the very firſt conſtitution of the? Nation, the 
Election, not only of all Sheriffs, but of all 
other Magiſtrates civil « or military, that had 
any Authority over them under ihe King; 
lo that they had a mighty freedom in the 
very Conſtitution. of the Nation; and this o- 
verthrows all the wild fancies of Sir Robert 
Filmer, and Dr, Heylin, and ſome later Doc- 
tors, as if all were derived from meer Grace 
and Bounty; and many other Deductions might 
be made Form the knowledge of this. 
The Exccholders had, driginally the Elec- 
tion of the Con/eruators of the Place, who 
are become out of date by introducing our 


preſent Juſtices of Peace, who have their 


Power, not by the Election of the Freeholders, 
or are they of their nomination, (as anciently) 
but nominated by the King, and, haye their 
Power by ſpecial Commiſſion under the great 


Seal; and how, and by what means, and in 


what tempered Times this came. about, and 
that this freedom was gained from the Free- 
ao h ] J 
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The Pour, te 


holders of E ngland,you may read in Mr. Law 
bard, in his Ezrenarcha, fol.16,1 9,20,147, 1 
was done by Act of Parliament, in the b 
ning of K. Ed. 3. and in his infancy, whe 
his Mother Q. Iſabel ruled all. 
The Freeholders originally, and Nen al 
Antiquity, did likewiſe by rit at the Coun- 
ty Court, ſtiled in pleno Folkmote chuſe the 
Heretochis: What were thoſe ? that ſound 
like a ſtrange Word. I will imitate our Nor 
man or Engliſh Tranſlators in the tranſlatin 
of the Saxon Annals, and render it into the 
Engliſh ſtile :. You may by that rule call then 
Lords Lieutenants, or Deputy Lieutenant. 
for the Savor Laws tell you their Duty a 
Office, they were the Duttores Exercitys. 
See Lamb. de priſtis Anglor. Legibus, i 
his ch. ae Heretochns, Fol. 147. 
All cheſe great Officers were choſen by the 
Freeh6lders, as our Knights of the Shire aft 
and as Coroners and Verdurers, (formerly Mea 
of great Power) are choſen by Writ at the 
County-Court to this day. _ 
Theſe were mighty Powers and Freedom 
and enjoyed by the People as anciently as any 
of our Records reach; and are more authes 
tic Proofs than the Writings of Hiſtorians, and 
beſt ſhew the native Freedom that the Peopl 
| had by the ancient Conſtitution of our G0 
vernment, contrary to all the new Dodrine 
of our late Writers; and prove that the et 
vileges and Freedoms we yet enjoy, are od we 
” "mectWiicit 


ney 


of Parliament. 63 
in ncer Emanations of Royal Favour, as our 
Noveliſts would impoſe upon us. 1 65 
n. See Sir E. C. to this purpoſe: Af. 174, 
ha {WC sss. 

I could name ſome great Nen that have n. ure 

Ai uſed the fame language in Books publiſh'd © . — 
nn % magni Nominis umbra, Bratton, who Ange. tn 
the id in the time of K. H. 3, — of. T. Hobbs. 
inch affirms Legis erer con- 
. % & comjanſd nat um T . 
tie 
the 
hen 
Ws 
y 0 
7 
„ i 


nuni ſponſione (aut horitate . precedente) 
uſte fuerit definitum & 2 
In the laſt a, that humble — modeſt 
ay of the People's addrefling to their Sove- 
cign, either for the making of Laws, (which 
as been yery ancient) or for granting of Pri- 
ileges (as the Speaker of the Commons hath 
late years done) itſhews indeed great Reve- 
the ence, and I do not in the leaſt diſlike it; and 
ar becomes the Majeſty of the Prince to be ſo 
M ddreſsd to: but let it not be made an argu- 
the nent that either the Laws thereupon thade, or 
he Privileges ſo allow d, are precarious, and 
erly of favour, and may be reſus d them. 
I would be loth to pay Wages, and to main- 
an at my Charges en that files Himſelf 
ny humble Servant 
In that Act of Parattient; entitled, "Thi Petition of 
Fetit ion o Right, the Title corrects and qua- Ge, , 
hes itſelf, 3 Car. 1. the Lords and Commons 
tition'd the King, but it was for their Rights 
nd Privileges ; not for any new, but for 
beit ancient Rights und Priviteges, and T8 
ey ſtile it a Petition. 


Proviſor Commons prayed 5 they Were fond of the word 
5 E-3- and I commend it in them; but the word wa 


The P otwer, &C. 


In the Title of this Act (the Petition « 
Right) thoſe res alim inſociabiles, 1c. In: 
rium & Libertas, are bene mixte : and fron 
hence is a mixt Monarchy. 8 N 

In the Stat. of Proviſors, 25 E. 3. tbe 


uſed by the Figure Catachreſis, as the Scho 
lars call it; not properly, as appears by the 
Subject Matter of that Act that follows: wha 
was it, 1 pray, that they ſo prayed? The 
prayed (ſays that Act) that upon the miſchic 
that happen to the Realm, the King ang! 
and is bound by his Oath, with the accord 
his People in his Parliament, thereof ton 
Remedy and Law. The Peers are here in 
cluded in the People; ſo that the word prayed 
had it been uſed. to any other than the Kin 
had ſignified remonſtratead, declared, ot 
preſented. | 1 | | 
This proves too where the tranſcended 
Power of the Legiſlature is, and that the E 


erciſe of it, tho it be free, and not ſubjeR th; 
coercion, yet it is not at will and plealure . 
the, Exerciſe of it, but guided by Rules. — 
And tho the Speaker does (upon his ben © 
approv'd of by the King) make it his hum e 
Petition to have Liberty of allow d d ” 
Commons z. from whence Dr. Heylin, and il > 


Rob. Filmer, and others infer, that the Cot 
mons enjoy that Liberty meerly by the King 
Grace and Fayour ; yet they are clearly at 
ſwer'd by the words that accompany -t! 


of OTE | 
humble Petition, he pra 
that Freedom, as of 
haye uſed, and all 
Privileges and Liberties. So that this from 
the Speaker is alſo a Petition of Right, 

Nor is this Requeſt of the 5 s ancient 
in the uſe of it, if we may believe Mr. fakes 
wel, in his Treatiſe of the manner of enacting 
Statutes in Parliament, fol. 136. 

Thomas Moyle Speaker, 34 H. 8. the firſt 
that is recorded to have made Petition for Free- 
dom of Speech. 

I hope I have ſt uſficientlymadei it out, that the 
Houſe of Commons as a Member of the High 
Court of Parliamerit, are not of ſo late an ori- 
ginal, as 49 H. z. but have been as ancient as 
the Nation itſelf, and may in the ſenſe of 
Julius Ceſar in his Comment. be accounted 
among the Ab-Origines,and that they have had 
a perpetual Being, to ſpeak in the Language of 
the Law, temps dont, err. à tempore cnſus 
contrarii_memoria hominum non exiſtit; and 
that they are therefore capable by Law (toge- 
ther with the reft of the three Eſtates in Par- 
lament) to preſcribe and claim a ſhare in all 
Parli Powers and Privileges; I do not 
mean ſeparately, but in conjunction with thoſe 
other Eſtates; which they could not otherwiſe 
legally have done, if their Original and Com- 
mencement could haye been ſhown. 


are one entire Body TIED and that 


e * 


Ancient — Juſt 390. 


I ſhall in the next place endeavour to make Althies | 


it evident, that the three Eſtates of Parliament entire Bo- 
dyandCor- 
all e. 


' ice of their Powers, they are | in many things 


neſs of this High Court; for Divide c In. 


Nee times to come? 


The Power, &c. 
all their Powers and Privileges in the Right: of 


them, and in the Title to them, are intire, ger 


my & per tout, and belonging to the whole 
Body of the Parliament; tho in the Exerciſe 
of thoſe Powers, and ſometimes in the claim 


of them, they are diſtinguifh'd ; and in the pra- 


diſtributed into parte. 
For their Pawers are one thing, and their 
Privileges are another; the latter are but an 
incident or attendant upon the former. 
It is very material in our preſent caſe to 
have this matter conſider'd, I mean the intue- 


pera: the Faggot is eaſily broken when firſt 
the Band is broken. If this be well conſider, 
the conſequence of this Caſe will be better un 
derſtood. 

It concerns the Defendant only by name and 
more immediately, but in the right and neat 
conſequence, it is now moſt evident, that it 
nearly concerns the Houſe of Lords: this In- 
formation of Mr. Attorney's, like a Terre 
motus, or as that great Blaſt would have done 
(had not Almighty God, in his Infiriite Good- 
neſs to this Nation, prevented it) ſhakes the 
Foundation of both Houſes, and reaches toall 
future Parliaments ; it frights me to fpeak — 
may be the effeQs of it, if it ſhould preva 
be ſtretch d to the utmoſt. - I am — 5 
ſaying or thinking it is ſo intended. But who 
knows how far a ſingle Precedent witths . 


l . 
© F 
- 
* ' Al 


' of Parli r. 


one common name, as Cammune' Concilium 
gui, Magna Curia, they are one Body Po- 


ords, and Commons, and they are ( he) 
ut one Body Corporate. 6 


This proves likewiſe (what I before argued) 
hat the Commons at the Common Law(whict 


S2 F BKI 


-to 4 initio) were a part of the Parliament 
re- la the Caſe of Ferrers out of Cromps. Ju rirrer's 

. l of Courts, fol. 8, 9, 10. (for I keep Ca. 

in icin my Element, and move in my Jr. 

rd, phere; and cite Authors of our dun Science 

un- the Common Law) K. H. the 86h call d 

X fore him the Lord-Chancellor, the Judges; 

und Wc Speaker of the Houſe of Commons, and 

eat chers, and thus exprefs'd himſelf before 

tit em; v. That he was inform'd by his 


udges, that he the King as Head, and the 


one Body politick,. ſo as whatſoever O. 
nce or Injury (during time of Parliament) is 
fer'd to the meaneſt Member of the Houſe, 
to be judg'd as done to the King's Perſon 
nd the whole Court of Parliament. And 


reſent, confirm'd all that the King had faid, 
nd it was aſſented to by all the reſt of the 
adges. Now if you bruiſe or pierce the 
inds ; (and the Houſe of Commons may 

| Fx: well 


> Tra 


All the Eftates in Parliament, are all called 


'0 Houſes as Members; were knit together 


ir Edward Mountague the £4. Ch. F. then 
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tick, M. 14 H. 8. fob. 3. in the Year-book i, E. 8. ;: 
which I cited before to another purpoſe) it . 8 
aid by Fineux Cb. J. that the Parliament“. 
t the Common Law confiſts of the King; 


well be compar d to the Hands, for they hay 
been the liberal Hands, and the Hands feed thy 
Head) the Head and all the reſt of the Bog 
muſt quickly be ſenſible. 4 
In Trewimnard's Caſe, Dyer 60 and 61 
the Privilege of the Commons upon this ye 
account, is term'd the Privilege of the Pa 
liament; and the Judgment given in that Caf 
by the Houſe of Commons, is there ſaid to 
the Judgment of the moſt High Court 
Parliament. 
The Statute of 1 Jac. c. 1. ſays the Þ; 
liament is the whole Body of the Realm. tu 
By the two Records that I cited before « 
of the Office of Pleas in the Exchequer, Mar 
E. 4. it apears in two ſeyeral Caſes of ot 
lege, the one concerning the Lords, and ti 
other concerning the Commons, in both Cen 
the Privilege was laid and claim d as one ent 
Privilege, and ſo allow'd by the Judgment! 
that Court, by advice of all the Judges of bone 
Benches. * 
bir Pierce: The Speaker of the Houſe of Commons, 
Mars, the Rolls of Parliament, (which are the m 
proper proofs in a thing of this nature) 
term'd the Speaker of the Parliament, ſoit 
in the Roll of 1 R. 2. in Sir Robert Cotial 
Abr. fol. 155. it was in the Reign of a Ki 
that was no favourer of Parliaments. © Ian 
Sir Fohn' Buſſey, Speaker to the Park 
ment, Sir Robert Cotton's Abr. 20 R. 2.u8 
14 and 15. TS . 


{ 
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bun of Parliament. 69 
di 51 E. 3. num. 87. Sir Robert Cotton's 
Bod Ir. fol. 1 5 r. Sir Thomas Hungerford, Spea- 

| of the Parliament. | 
And ſo is the Speaker of the Commons ſti- 
ven ied in the Caſe of Ferrers in Crompton's Ju- 
i/d. of Courts, fol. 8, 9, 10. (before cited.) 

In the Statute of 6 H. 8. c. 16. the Clerk 
the Houſe of Commons, is called Clerk of 
he Parliament. | 

In the Caſe of Godſo/ and Sir Chriſt. Heey- 
bn, 12 Jac. in B. R. in Serjeant Rolls Rep. fol. 
t was affirm'd by Sir E. C. that in ancient time 
l the Parliament ſate together, and the ſe- 
aration was at the deſire of the Commons, 
otwithſtanding ( /ays be) they are but one This is 
ouſe : and he further affirms, that he had erp" 


een a Record, 30 H. 1. of their Degrees and Pryz,in his 
Seats. | —_—— 
Having made it appear that the Parliament is Cn 
ne intire body, and therefore mutually con- 40%: f. 
em d in Powers and Privileges as to the Right 
nd Title of chem, tho' divided ſometimes in 
he Exerciſe : I ſhall proceed briefly to ſhow 
hat thoſe Powers are, in order to the proving | 
hat what in our Caſe is charg d to be done by — i — 
he Speaker, by order and command of the liamene. 
arliament, (for ſo 1 may now affirm) is pur- 
ant to their Power and Juriſdiction, 

The Parliament hath fs N 1 hey 

1. A iſlative, in reſpect of whic Of the * 
ve call d the three Eftates of the Reajm. — 
2. A Judicial, in reſpect of this tis call d tionof m 
(ie er the High Cout of Parlia- Ren. 
dent, 3 A408. oo 


— 
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. rity in Law) C. 1. fol. 9. ſays, Parliament 


omnibus que ad reipubl, 
This ſhews their Legi/lature: 


the Supreme Court of Oyer and Termin 
The Court of King's. Bench is is faid to be abo 


The Power, 6c, 


3. A Counſelling Power, hence it is call 


Commune Concilium Neyni. 
For the proof of theſe, I ſhall cite ſome ey 
Antiquaries, but chiefly ſome Authors of out 


Profeſſion of the Law, and thoſe of the bet 
; eue with us. 


I ſhall mention them without obſerying any 


| cract method, becauſe divers of them exten 


to gore than one of theſe diſtin Powers, and 
ſome of them refer at once to all of 8 
Sir Henry Spelman in his Gloſſary 
Gemotum) which was the old Saxon wo 0 
a Parliament, fol. 261. Moen web (ſays tr) 


 Regni Principes tam Epij ;ſcopi quam Mays 


ftratus (there are thoſe t 


t now make up tle 

Houſe of Lords) Liberig; homines (there at 
the Commons) what is their proper work at 
Power? Conſulitur de communi ſalute, 4 


pace & bello. This proves them che Com 


mune Concilium Regni, 
Learned Camden; 

Quod Saxones olim Witten * Genibh" 2 
Parliamentum recte dicimus, as to their Powe! 
Summam C. ſacro-ſantfam aut horitatem tk 
bet in legibus ferendis, interpretandis, & n 

lerer Hpeclen 


The Mirror ( Jae (rhis 5 kh Autho 


were inſtituted pur oyer & terminer ; this 


all Courts of Eire or Itinerant ; 3 and if tte 
Kings 


ff Parliament.” 
King's Bench be adjoutned into any County, 
where the Eire is ſitting, the Eire ceaſes, 
In N Majoris, &c. ; 


and all Courts of Oyer and Terminer. The 
King's Bench is the higheft Ezre, but this is 
(according to So/omon's Hyperbole) higher 
then the higheſt, 
But what is the proper Subject of their 
Oyer and Terminer .? Our ancient Author 
(who wrote ſome part of his Book before the 
Conqueſt) tells us, their work is to hear and 
determine Jes plaintes de tort le Roy, de la 
Reign, & de leur Enfans, (the King's Chil- 
dren) ſo that they make an impartial Enqui- 
y; but ſays our Author further, De eux 
ſpecialment de queux torts lun ne poit aver 
autrement common droit; this flies very high 
to prove their judicial Power. I forbear to 
Engliſb it. 3 
It is the proper work of this ſupreme Court, 


high for this Court of the King's Bench, or 
other ordinary Courts. Againſt whom,through 


Right cannot be had ; it muſt be underſtood 
in ordinary Courts, And the writing and 
printing of this was never taken to be a Scan- 
dal to the Government, or to the Juſtice of the 
Nation. For the Author ſpeaks in the Perſon 


High Court of Parliament is armed with a 
F 4 | Power 


ut this Court is above the King's Bench 


to deal with ſuch Delimquents, as are too 


their Potency or mighty Intereſt, common 


of the King. bimſclf, and tells us, that the 
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, por any other, could px the Realm not 


The Power, &c. 


' Power, able to cope with and quell the mol 


inſolent Offenders. 

When the GreatJudge of all the Earth comes 
to make Inquiſition | for Blood, and to' execute 
Judgment by the hands of this high Coun, 

Ape 175 lefty looks of man ſball be humbled, grid 
haughtineſs of men ſoall be bowed avon 


and made low. 


To diſcourſe of this | Jadgmene” will make 
4 Felix tremble. 

We have often heard it confidently faid 
from the Pulpit, That our Laws are like 
the Spiders Webs, which catch the little 
Flies, but the great ones break are 
them. 

Now it is quite contrary with this great 
Court ; this great Court encounters only 
with great Offenders. It is like the Imperial 
Eagle, Aquila non capit Muſcas ; it leaves 


them to this and other inferior Courts, but 


that takes to task the Animalia Majora. : 

In that great Cale, Not. Parl. 40 E.; 
num. 7. King John had reſigned up the 
Crown of England to the Pope, by the hand 
of Pandolphus his Legate, and ſõrdidly ſub- 
mitted to take the Crown at his hand again, 
at a. yearly Tribute. 

In the Reign of our noble King Edgware 
the Third, the Pope demanded his Rene and 
the Arrears. | 

The Prelates, Dukes, Counts, Barons, and 

mons, reſolyed, that neither the 


the 


rr 5 


rd 
nd 
nd 
ng 
ot 
he 


þ of Parliament, 
he People ' thereof into ſubjection, ſans 4 


nt de 
This Wine that with their joint con- 


ſent the Crown may be diſpoſed 
This was the higheſt Reſolution in Law, 
n one of the higheſt points in Law, concern» 


and in a time when the Pope was in his | 
nd the Commons join in the Reſolution, both 
againſt the Pope's and King Jon, pretence 
to a deſpotick Power. ' 
Sir Tho. Smith, who was a 


Sure, in his Common þ 2. c. 2. fol. 50, 


5l, 

In Comitii Parliamentariis ofs eft en- 
nit abſolute poteſtatis vis, (king in the 
King as the Head of them, as it ought to be 
underſtood:) this ſhows where the ri ab- 
ſolute Power, under God, is. And 
among other N 
Juris Controver Rnd This ſhews 
their tranſcendent worm hare they de- 
termine the eſt Di xd Doubts i 
Law. They would Ny 
— * Controyerſy, (were it once before 

without Argument. 

This appears to be the buſineſs of 
. even from the Writ of Summons 
1 64447 0 and Commons, noir) they = 


differ in any thing 2 


lt have abundantly — — 2 
de Arduis Regni — 
is their counſelling Power, 


TSA 
Y 


2 4484 


ing the King's Claim of an abſolute Power, 


of - 


e tells us, Incerti 
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in | 
quickly decide this Diſ- 


74 


 finitum C approbatum, 5 


 Conſecrated t 
Lament bing 


(Where he was a Domeſtick) was no leſs than 
3 And it was not in che 


De Power, Ke. 


According to that equitable Rule, Quod » 5b 
nes tangit, ab omnibus tractari debet. K 
Their legiſlative Power is moſt clearh {Ml + 
out by Bratton, (a Judge in the time of X. 
H. 3. in whoſe latter times our Innovaton 
would have the Houſe: of Commons to begin) 
I cited him before ; L Legis vigorem habet (ij: 
he) quic cquid de Cami una ren 
N Reipubl. communi ſponſiome (au- 
lese Ree fect 4 fe foe 4. 
4. Nam. 11, 
The Record there uſes too groſs a Ward. 
The Commons (ſays the 2 require tbe 
It ſhould. have been, made it their 
Requeſt to the King, (and the Lords accord- i tc 
ed). that four pecia! Perſons ſhould be re- 
moved out of. 555 King's Houſe. 

This in ſome Ages, as in the Reign of K. 
R 2. would have been thought 2 very high 
preſumption, and a ſaucy thing, (to ſpeak. n 
the language of the Pulpit, and 7 1 from 
a late PE Dr. and a Chaplain in Ordins- 
ry, if the Title of the Print may be credited) WM lit 
but ſaid to be printed by the of that U-: I 
niverſity. A ſaucy thing, with their prophane 
and unhallowed Hands to preſume to meddle 
in a ſo ſacred. (Thus ſays the late 
printed Sermon, ) But it war 4 2 
indeed, in this Roll of Pat 
mentioned. One of the four required 
to be removed out. of the King's Hou 


Reig! 


of Parliament. 


Reign of a R. the 24, or H. the erh, but of 
K. Kl. 4, one of out wileſt and moſt ache 
valiant Kings. 

But it may be thought that theſe four Per- 
ſons were in ſome defprrate popiſh Plot of 
killing the King, as the four we haye heard 
of, were. 

No, the King hithfelf will reſolye that 

Doubt. 
That noble King an in geg to He 
tue) no Cauſe when oui be ye- 
moved, but 5 for that ' they were hated of 
the Peopli 

frye yet that great King charged thoſe four 
to depart dm his Houſe, _ . 

This proves their counſelling Power. 

I might enumerate 4 vaſtmultitnde of A 
nimalia Majors, no ſmall Flies, that have in 
ſeveral Ages hook 1 in the e 
of an Inquiry made bye e Houſe of 
mons, Iquiry ſuch greater ſh; 
ſuch as. we call the Pike; who „ Opyreſſion 
live upon the ſmaller Fiſh, and deyout them. 
The Commons to that end fiſh with a Net, 


that has a wide and large Meſhe, ſuch as lets 
go the ſmall Frye, and com note but | 
thoſe of the largeſt ſize. Such as the Lord 


Latimer, in the time of Ed. 3. 15 50. Such 
x Michael de. la Pool, Earl of Suff. and 
Lord Chantellor, in 16 R. 2. 150. Arande), 
2 * ,anterbury erbury, 21 R. 2. and ſuch 


fer 5 ge la Pooh, Ear Pr 
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The Power, &c. 


H. 6. who were all impeached by the Houſe 


of Commons in ſeveral Parliaments. 
And I my ſelf have ſcen a Lord Chief Ju: 
tice of this Court, while he was Lord Chief. 
Juſtice; and a learned Man, by leaye from 
the Houſe of Commons, pleading before that 
Houſe for himſelf, and excuſing what he had 
done in a Trial that came before them in the 
Weſt, whereof complaint was made to the 
Houſe. And he did it with that great humi- 
lity and reyerence, and thoſe of his own 
Profeſſion and others, were ſo far his Advo- 
cates, as that the Houſe deſiſted from any fur- 
ther proſecutionm. * 
In the late Ad of 13 of his now Majeſty, 
for ſafety of his Royal Perſon, there is a Pro- 
viſo ſor the ſaving of the juſt ancient Freedom, 
and the Privilege of either of the Houſes of 
Parliament, or any of their Members, of de- 
bating any matters or bufineſs, which ſhall 
be debated. or propounded in either of the ſaid 
Houſes ; or at any Conferences or Committees 


of both, or either of the ſaid Houſes ; or 


touching the Repeal or Alteration of any old, 
or the preparing any new Laws; or the re- 
dreſſing of any publick Grievances, I obſery- 
ed but now, out of Trewinnard's Caſe in the 
Lord Dyer, that the Paß of the Houſe 
of Commons, in a Caſe of the Privilege of that 
Houſe, in that Report, is called a Judgment 
of the moſt high Court of Parliament; which 
proves they are not without a judicial Pow: 


3 H. 


62 e 


. 
my ates Aa «__ 5 ac F 
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Parliament. 

3 H. 6. Sir Rob. Cot: Abr. fol. 574. The 
great Caſe between the Earl of Warwick and 
the Earl Marſbal, for Precedency, fol. 39 6. was 
determined by the King, by advice and con- 
ſent of the Lords and Commons 3 and yet 
one would have thought that a Caſe of Pre- 
cedency between two Peers, ſhould have been 
a peculiar of the Lords. ; 

In the Caſe of 1 H. 7. in the Year-Books, 
fol. 4. about reverſing of Attainders, it is ad- 
viſed by all the Judges, that thoſe Knights 
and others of the Houſe of Commons, ſhould 
not fit in the Houſe till the Act for reverſal of 
their Attainders were paſſed. And the rea- 
ſon is, that it is not conyenient, that ſuch as 
were attaint ſhould be Judges; (and it might 
have been added, in their own Caſe:) ſothat 
attainting by Bill, or reverſing Attainders, 
tho' by Bill, is moſt properly a judicial Act; 
and the Members of the Houſe of Commons 
are acknowledged to be Judges in that Caſe 
by all the udges. And by that Statute of 6 H. 
3. c. 16. which I mentioned before to another 
purpoſe, the Journal of the Houſe of Com- 
mons is called a Record. | 

I have formerly obſerved, but to another 
purpoſe too, that the Writs of Summons an- 
ciently for electing Knights, Citizens and Bur- 
geſſes to Parliament, did direct them in their 
Duty, that they were to meet ad Conſulendum 
& Conſilium impendere; tho of late Years this 
has been omitted, and now advantage 


of it. 


Let 


77 


= 
is taken 


wi 


Nothiag Let us in the next — examine whether 


BF Commons be warranted by theſe Powers of 
t waat 
is within 


ance of thoſe Powers. 


Plot, The enquiry 


ſpocialiter tangere, 


ſes fafe : And tlie King charges 
to make an impartial Enquiry. The Word 


Led. OY 


the matters acted in this Cafe by the Houſe of 


the Parliament, and have been done in purſu- 


And upon Examination, we ſhall find they 
have done nothing but what they had a full 
Power to do, and what is agreeable to the 
Law and Uſage of Parliament. 

It is ſet forth in the Plea, (and admitted by 
the Demurrer, but we all know it to be true) 
that there was an horrid, deviliſh, &. popiſh 
iry after which, and the 
ſearching of it to the bottom, and diſcover- 
ing all the Accomplices, was Negotium Ar. 
duum, and it did, Regem & Statum Ropni 
— to the wan 
Summons to Parliament. 

For the Plea tells us the deſign of it, via 
to kill the King. 2. To ſubvert the Govern» 
ment and the Laws, to fuppreſs the true Reli 
gion, and to deſtroy the Profeſſors of it. 

The Plea ſhows, that one great Lord. was 
convicted of it by Impeachment of the Com- 
mons, and attainted before the Lords. The 
King's Speech ſhows there was need of ſur- 
ther enquiry ; and that it was net as yet tho- 
roughly done, nor himſelf, nor the two Hou- 
both Houſes 


Impartial imports, there might be ſome great 
Perſons concerned, that might be apt to be 


x And 


The Power, Sc. 
ledge in any ching material to his Felldhi 


But the moſt effeftual iry is moſt probe; co 
bly from without doors; and without ſuch Ml fo 


— things of great Importance N le 
is 
And the Deſendants Plea ſhows ſome fe 
eſſect of that Inquiry. Diven were Jo 
And one Thomas engerfield delivered ina 0 
Information, and that upon Oath, and firſt u lil 
the Lords Houſe, ſo that it did not begin with to 

the Commons : But if it were ſo infamous and 
malicious, why did not the Lords reject ij; ¶ tic 
and commit the In and puniſh him! BY of 
No, they received it, and entred it of Record BY li 
in their Journal. The Reaſon was, it wu 


done in a courſe of legal Proceedirig ; ' they WY || 
could not reje& it, being the proper Coun Bl © 
of Juſtice ſor a thing of this nature. And the 
King had given it them in charge to enquire m 
Nor do they by receiving of it give it am of 
countenance or credit. Then why ſhould 1 C. 
be fo heinous a thing in the Houſe of Cott 
mons, more than in the Lords? Let us te. is 
member ftill they are but one Body; 'an0 i 4 
though they ſever themſelves for their beue: Wl i 
diſpatch of their great Affairs, and diftributc 
the Work thetn, yet the Power by 
which they act, is entire. 

But why ſhould any Man divide and feyei 
thoſe that are entire? It concerns the Lord 
equally with the Commons. 


But how comes it to concern the 'Speake! 


| of the Commons ſo highly above the Heuh 


A* 


of Pcs 


it ſelf, who acts meetly as a Minifter, and by 
command of the Houſe : Dat chat I reſerve 
for a point diſtinct. 

But perhaps it ray bi allowed, that what 
is done by cither Houſe, in receiving D 
fel's Information, and entering of it in t Fete 
Journals, is Parliamentary But — 
Offence and Scandal ariſes firſt upon the] 
liſhing of it in print. Now a word or two le 
to that. 

Let us conſider how publick this hin 
tion of Dangerfield's was before the printing 
of it. It was made very publick by being de- 
livered at the Bar of the Lords, the High 
Court of Parliament ; and indeed all Coutts of 
Juſtice ought | to be open, and of eaſy Re- 


fort, 

The Information of Dangerfield is firſt 
made a Record of that Court, and to à Court 
of Record any perſon may reſort, as Sir E. 
C. tells us in his Preface to the 3d Rep. and 


that it was the ancient Law of England, and 
is ſo declared by a general Act of arliament, 
46 E. 3. C. which o' a genetal Law, is not 


in the printed Book of Statutes, as I obſerved 
of another general and uſeful Act of Parlias 
ment before, (however it comes to paſs.) In 
that Act of 46 E. 3. the Commons prayed; 
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ens ought in reaſdn to remain there Na 
for perpetual evidence for all perſons. And fre. 
they complain, that of late the Court had re- i * 
ſuſed to ſuffer the People t. 11 ſcarch and to 
A | have 


oS 
= © 


that a Record of whatſoever is done in th EY -4-% 


— 


they could (it may be) give a better 2 


5 The Power, &c. 
have Exemplifications for evidence againſt the 
King, or to his diſadvantage. 


plification be made to any perſons of any Re. 


cord whatſoever, though it concern the King o 
any other, and make againſt the King or any 
other 


And the Anſwer is, Le Roy le voet. 

But then it was made more publick, by 
being delivered in at the Bar of the Houſe d 
Commons; which ought to conſiſt of abou 
soo Members, who are ſuppoſed to com 
from all Parts of the Kingdom: So that this 
was made very publick before this publiſhing 
of it in print. 5 

Let me obſerve by the way, that this Au- 
thor of the Information (Tho. Danger feli 
was not ſent for by the Houſe of Commons, 
but for any thing that appears, applies him. 
{elf to the Houſe of Commons, as he had be- 
fore done to the Lords, of his own accord; 
ſo that this is far from malice or ill deſign. 

The Commons order it to be entred in their 
mal, among other Informations that had 
given them. 

And beſides, they order this and ſeyeral 
others to be printed. | 
The Offence and Scandal is ſuppoſed. by 


Mr. Attorney's Information to begin here: 


What need was there of printing it? 
I wiſh we could hear the Houſe of Com- 
mons anſwering for themſelves to this point: 


Therefore they pray that Search and Exem- 


of Parliameui. 83 
, and a ſuffleient teaſon fot the printing 


50 let by obſteryed, they barely cauſe it 
' int 
* not give any atteſtation or credit 
t, but leave all that hear or read it, to 
ge of believe as they think fit. Th 
not mike it their owti, by printing it with- 
mention of the true Aitthor ; they ſtile it 
Information of Tho. Danger field, as in- 
d it was ; they had they kek one the Name 
hey had done, had they left out the Name 
the > Andes * 
xy, the Author himſelf bad delivered it i 
verſe of Juſtice, and i in the Higheſt Court 
uſtice, 2. e. before the Lords in Parliament. h 
were a Libel and Slander, why did the 84g 
ds receive it, and cauſe it to be entered Caſes of 
Record, as they did? Why did they not len, 
3 rejec the Information, and puniſh the vi. . 1. 
Thor! 3 
fit were ng ctime in the Author to deliver, — 
o the Lords, were it true or falſe; why to be im- 
ld it be a crime to print it as being bin fl roars 
with his Name ? found out 
Vhether the matter of that Information bin of 
rc true or falſe, , yet what is done by the word was 
uſe of Comtnons, and by the Defendant, moved. 1 
their Speaker, is all hue 3 fd is that de 6 0. 7 
v. Danger field had drawn up, ahd was the tbe Sear 4 
thor of ſuch an taforttatlon ; and this was; — 5 
r. By the Statutes that puniſhthe Reper- 2. c. rr. 
of falſe News, the penalty is but Impri- hi 157 
G 3 — 


the 


— 
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84 The Power, &c. 
Caſe, Cre. ſontnent, till the firſt Author be brought fo 

at more and that is done in this Caſe. 73 
fully in The Author is avouched, and his nar 
Aae“ printed in the Information, and it is upon] 
of Slander, cord in the Lords Houſe, and he in perſon 
Fl: 19:26. preſent it to the Lords. g 
on of Slan- Beſides, if there can be any uſt reaſy 
der be occaſion aſſigned forthe printing of it, it 
bor Sure neyer be aſcribed to. malice or ill deſign 
ing what without malice alledged, this Information| 
ſunde - Nor can a thing ſo diſhonourable at 
_— in and ill deſign, be decently or juſtly conce 
his decla- Or o againſt fo, great and grave an 
man ſembly: Why? It is the Body of the 


muſt aver | 
that 4. dig Nation. 


never ſo And can a whole Nation be in reason 
ths deen. pected to harbour malice, and to have 
daot may ſign againſt the Common“ weal, that is, a 
Na themſelves? 1755 | 
did ſo te- There may moſt probably and [ 
cle gad be this in the Caſe, to induce the 
Plez, by ing this Narrative or Information: of 1 
Turfield gerfield. . 5 

Rep. 1. 7. The Plot was very deſperate and dan 
387. in an rous, it was not yet fully diſcovered and feat 
mam ap. ed to the bottom. 113... al 
en the They were commarided by the King 
ve 4g. ſearch further into it. Beſides, it was 
and 2 f. a. proper Work of the Houſe of Com IP 
frog v0 inquire, as they were the Grand Inq 
the Nation, | „ +, 


News, it 


of Parliament. 


85 
Here was one poſitive Witneſs already, , found 
at had ſworn to theſe before the n e 


gheſt Court of Juſtice, where the great Per- P- 
xs concerned in it, fate themſelves as Mem paring” 
m of the Lords Houſe. the 
But one Witneſs alone, h it were News 
ficient to' make an Accuſation, yet it a 
not enough to make - a Convidtion ; in gt. 


gh Treaſon the Law requires two en ad 


The Houſe of Commons could not in Duty — 
| Conſcience to the King and Kingdom, * 
by or let it ſleep. 
This Information, tho' but from one Man, 
ght poſſibly have given courage to another 
or more than one, to teſtify to the 
e particulars ; if there were any more that 
them to be true, who were un 
be the firſt in the diſcoyery, not knowing 
t they might ſtand ſingly in it: But finding 
© diſcovery already made and ſworn to, 
light then think it their Duty, and be en- 
vuraged t6 appear alſo in it, when it might 
obably be of « ſſect, and amount to a legal 
eſtimony, The difficulty, and the danger, 
1 diſcouragement, lay upon the firſt In» 
Irmer, 
This Conſideration might induce the Houſe 
| Commons, out of a ſenſe of their Duty, to 
ake a further and impartial Inquiry as his 
zeſty had commanded them, to make it yet 
poſlible) a little more publick, in order 
a fuller proof; and printing is but one way 
G 3 among 


.- 7 
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printing of publick Proceedings at Trials, h 


gainſt the Defendant Mr. Williams, * h 


ried in Oblivion. 


| which he termed Cadicello s; which in 0 


The Power, &. 
other of publiſhing or it 
into any matter. 
And of late years inquiry by printing 
been a moſt frequent pratice, and we me 
with it eyery week ; and it 1s become d t 
moſt ordihary way of making whic 
run into all parts of the Nation. And i 


heen generally of late practiſed by the Coun 
of Law, or by the — — of thoſe Courts, « 
by the chief of them. 

"But what has made this Information 
Dangerfield's more publick, than Mr. Atto 
ney General's preferring this Information 


it to be publiſhed in Print. | | 
Had it not been thus awakened ack 


might have flept jn ſilence, and haye been 


Tacitus, the Roman Hiſtorian, tells * 
his Annals, in the Life of Nero, of one þ 
bricius Veiento, who was accuſed for utter 
ſlanderous Speeches againſt the Lords of x 
Senate, and againſt the Prieſts, in certain l 


Dialect, is the ſame with Libels or lit 
Books. . | 

Mero wo 1 * of the Cauk 
himſelf, ande hę was conyicted before. b. un 
and was condemned to Exile, and my 


were ſentenced to be burnt. *% ak 
Tacitus obſerves, that before this entend 


fo the burning of ihe Books, there war 


of Parkanevee: 


xice taken of theſe Books, and few there 
ere that read them; but when onee it 
lagoon to read them, then they were much 
ought after. 
"For the v ing of: that ' Information 
f Dangerfield here in this great Court, and 
n ſo great an Audience, which was of neceſſi 
7, and occaſioned by Mr. Attorney's Informa- 
on that recites it ; tho' Mr. Attorney never 
intended this ill conſequence, hath made the 
matter of it as publick as poſſibly can be. 
And it muſt be obſeryed, that it never yet 
ame ſo far as to a Trial, nor to have an Igna- 
emus found, much leſs to an acquittal modo 
vitimo z in which caſe, according to the O- 
inion of ſome Judges, an Action of Conſpi- 
icy, or upon the Caſe for a Slander, will not 

as not being ripe for it till an Acquittal. 
By the ſame reaſon it is not ready for an Infor- 
ation, which is but the King's Suit, the rea- 
n being the ſame in both. 92 2 5 

ut it may per be thought, at in re- The Pers 
pet of S concerned in it, this "nar ol 
00 high a Flight, and too bold an Attempt ; uſed. 
and that the height and eminence of ſome 
Perſons may exempt them from Common 
uſtice, and from the Power even of a Par- 
Wlament. 
In IE to which, I would oblerre, hie 

ome Laws are more clpeciall leyell aui 

the higheſt Subjects. g 
| ** the Statute of M 1. c. 3. the King forbids 
t nul haute homme, no High or Great 
G 4 Man, 


— hn Power, &. 


Man, pain of gtievous forfeiture, dif, 
— Eden, but Elections ought to be 
The like may be obſerved i in the Statutes 
W. 1. c. 3 5. Der hautes hommes, No. 
And the greater the Perſons are, if 
in the rank of Subjects, they muſt be ſubjed 
to the King's Laws; and they are the more 
proper for the undertaking and encounter of 
L. themed It will not be LY Mn 
re 
: I cited —_ The Mirror of Julia 
Chap. 1. Pag. o. where it is ſaid, that Parlis 
ments were a for to hear and determine 
in ſuch Wrongs, and againſt ſuch Perſpns, gp 
cially na By ar: whom af pereife COMTNOG Regt 
ad. 101 
4 T will cite no Hiſtorians to prove what hat 
þeen done in ancient Times within this ven 
Kingdom, of this nature, againſt the high 
Subſects. 
Il will keep ſtill within my on phases 
cite none but Authorities in Law. And ſo Kee) 
my ſelf in the way that belongs to me; 2 
ſo doing, I am under the protection of db 
Court, and of the Law, and may rely upd 
the performance of that bleſſed: Promiſe, Ht 
will keep thee in all thy ways. . 
= There aug de np deen of dee 
doing Juſtice. The g dge of — 
World gives it as a Rule, and bimſelf gi 


the Exam ple, Gee is ng . of Pro 
The 


of Parliament. 89 

The King was pleas'd to charge both Houſes, 
o make a ſtrict and ;mpartial Enquiry. : 
1 ſhall cite =» Authorities in Form that 
of to this, 


dit 


contra 4 tatem ei 7 
contra eum cum inimico ſus Rege Francie ini - 
trat. That was the harg'd. 


It may poſſibly be eccd, that the | 
tinſelf complain: Te but he joke. 


„ bee 


Power. | 
fal. 80. 


Hun e 
E he High Coon oo upon that 


Pio hy a ſeyere Sentence, 

\ They pron inthe W toppuadly 
to make him and anſwer. | 

Seld. Tit. of Him, on. fal. o. The Lords order 
or adjudge, e did 
not appear within 40 days after Summons, 7#: 
2 Comitem Fobamam — 

num. 

Let me remember you of a ſtronger and 
out of an Author 


higher Caſe, i it 


of the Law too. < » Zuri/d.of Courts, in 
his Ay 4 Court of the 5 Bench, 
Caſe of Corpus cum Cauſa; Whidden, 


1 nb bac 


oy 


The Power, &e. 
that did happen in the time of Gaſtoizn Ch, 
J. in the Reign of King H. 4. Gaſcoign 


committed the Prince of Wales (who was af- 
terwards our King H. the 57h) to Priſon, for 


endeavouring to take away a Priſoner from the 


Bar of the King's-Benich, and the Prince hum- 
bly ſabmitted, and went to Priſon; and the 
King hearing of i it, commended it, 
the King' 3 being an | Inferior 
Court to that High ht ſoar ſo high, 
how much more ** hig he bleheſt Court ' of the 
Realm; where the King | fits in the Exaltation 
of his Orb, and is in his greateſt Splendor ? 
The King indeed is preſum'd in Law to be 
m this Court, which makes the ſtyle of its Pro- 
SHS to be Coram Rege, and ſome of out 
aye been ſaid to have fate here, Butthe 
. is in his High Court of Parliament, pe 
Emimentiam, as K. H. 8. one of the higheſt and 
moſt reſolute of our Kings f ſaid in the Caſe of 
Ferrers, (which I cited before to another 
Point.) That he was informed by his an a 
(who were all then preſent) that he in no 
ſtood ſo high in his State-Royal, as in the time 
of Parliament. Then if we conſider the Per- 
ſon whom the Ch. I. Gaſtoign committed; he 
was a continuing, ſettled, fixed Heit, and 
then Prince of Wales, whoſe Chair now ſtands 


vacant in the Lords Houſe in time of Parlis- 


ment, and afterwards this Prince of Wales pro 
ved a renowned King. 

cit imperare, qui neſtit obtemperare 
The e leg Scriptures tell us, that the Her 
differeth 
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of Parliament. 91 
differeth nothing from a Servant; I may fay 
4 a Subject, until the time appointed of 
the Father, Gal. 4. 1, 3. 
What wauld the Author of the 
preach'd before the Univerſity, haye faid in 
theſe Caſes that I have cited? * 
He would have call d them unwarrantable 
ings, and would have affirm'd that the 
Perſons thus proceeded againſt, were too ſacred 
to be touch d with ſuch -unhallowed Hands, 
This hath been the bold from the 
Pulpit and the Preſa, if the Title of the Book 
be true from a Comb. Dr. Oblitus Profeſſio- 
nit ſue, quæ nil niſi lene ſuadet & juſtum. 
And the Author, while he was guilty of groſs 
Flattery on the one hand, was not afraid to run 
into the other Extream of ſpeaking evil of so called « 
Dignities, on the other hand, - of one of the . 
three Eſtates of the Realm, of the Repreſen- te Hout 
tative of the great Body, (whereof he bimſelfof Com- 
makes but a {mall inconſiderable Atom.) de 
We know from certain and nourable 
Hiſtoriesof our own, that in the time of King fh be 
H. 8. greater Perſons in the account of the of xich. 
2 — ——˙ rarer but Sr . 
by the King, have brought to part of the 
2. 20d that before Lords Commiſſioners; Ad. | 
and howeyer, in other reſpeQs their Caſes 
might be very hard, yet it was never doubted 
but they were ſubject to the Law and Juſtice. 


Now to proceed to my ſecond Point, where- 


* - 
* 
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2 Point. That however, the Matters charged in the 
| Attorney-General's Information are not to be 
imputed to the Defendant in this Caſe; he be- 
ing eee otras 
and acting only by their Order : 
He is frequently in the Parliament-Recotds 
he . the Mouth of the Houſe,whoſc Speaker 
* | 
— Mr. Hakewell, in his Treatiſe of Parliameti 
ju his Pre: fol. 200. the Catalogue of Speaker, 
face to Sir begins with Perrus de Mountford, whom be 
4r. but makes Speaker 44 H. 3. oſ the Houſe of Com- 
nothing mons, and he cites the Regiſter of Sr. Albans 
clear. for it, fol. 207. where it ig ſald, that Petrus 
de Mount ford Vice tot ius Communitatis con. 
ſented to the Judgment of Baniſhment of 4. 
amar de Valence Biſhop of Wincheſter ; and 
Sir Robert Cotton agrees with Mr. Hakewell 
in this Point. Mr. Pryn in his Preface to Sir 
Robert Cotton's Abr..is of an opinion by him- 
ſelf, that rota Communitas the whole 
| But it appears by the Body of the 
Letter there written, that Communitas is di- 
ſti from the Majores. Sir Robert 
Cotion's Abridgement, 6 E. 3. fol. 12. in 
the upper It is ſaid, the Lords and 
Great Men by the Mouth of Sir Henry Bea 


. 
Mr. Hakewell in his abe Treatiſe, 
ſpeaking 


of William Truſſel, ſays, the Com- 
mans anſwered by his Mouth, 13 E. 3. 


2 R. 2. Numb. 16. Sir Robert Cotton 
4 Job 174. The Commons return their 
Anſwer 
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76. where the 9 ihe Court have 
| 4 


of Parliament. 


Anſwer to the King by Sir James Pickering 
their 8 

17 R Numb. 17. Sir R. Cott. Abr. 
353. The King adviſing with the Commons, 
concerning a Peace with France, return their 
Anſwer by Sir Fohn Buſſey their Speaker. 

Mr. Hakewe!! in his Book before cited, 
205, 7 H. 4. ſays, that Sir John Tiptoft, 
while he was Speaker, ſigned and ſealed the 
Deed of Entailing the Crown with theſe words, 
Nomine totius Communitatis., _. 

Mr. ** in his Treatiſe of Parliaments, 
fol. 125. us, that what was ſpoken by 
the Spater is centred in the Rolls, as ſpoken 
by the Commons. 

But take what is done by the Defendant to 
be his proper acting, yet he acting only as a 
Miniſter and Servant to the High Court * Par- 
liament, by the ordinary Rules of Law, in 
Caſes of Officers, he is not ſuable, nor any 
way puniſhable for it, 

This is reſolved in the Counteſs of Rutlant's 
Caſe, 6 Rep. 54. and the ſame Caſe likewiſe 
reported in Moors Rep. 765: That an Officer 
or Miniſter executing Proceſs which is crrone- 
ouſly awarded (as where a Capias is awarded 


againſt a Peer) the Officer is to be. excus'd; for 


he muſt not diſputethe Authority of the Court, 
but obey. And in that Caſe the Secondaries of 
the Counter, and the ts in „ e 
excus d, and held not guilty of 

Soin the Caſe of the Mar 


n Io Rep. 
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a juriſdiction, the Officer i A 3 * though 
the Proceſs be erroneous. u 7, ule | 

* fecerit, non videtur 70 Hb feciſſe, 

uta parereneceſſe eft. 

* ahne 99. 4 Med. by Bradnel, and the 
Lord Dyer in Trewinnard's Caſc fol. 60. b. 
Where a " Writ of Privilege fri caſe of a Parlia- 
ment- man arreſted, is granted, where it ought 
not to be; and the Sheriff by virtue of that 
Writ diſcharged the perſon arreſted. Yet the 
Sheriff (ſaith that Caſe) is not chargeable ih 

an Action for this: Parere neceſſe eft. What 
that neceſlity is, we may ſee in that Cafe of 
Trewinnard, Dyer fol. 61. a Med. if the 
Sheriff refuſe to execute the Writ. N 
And as a fair warning to Sheriffs, and other 
Officers not to reſiſt or difobey the commands 
and orders of the Houſe of Commons, the 
Lord Dyer mentions what puniſhment was i 
flicted upon the Sheriffs of London, inthe 
of Ces. Ferrers. 
\ 'They were committed to the Tower fot Fes 
contempt, in not letting a Parliament-man tas 
ken in Execution, to go at large, when the 
Serjeant at Arms of the Houſe of Commoris 
came for him without a Writ. 
+ Nay, the Lord Dy ſays, in the latter end 
of that Caſe of Trewinnafd, that if the Pars 
Lament err'd (he ſpeaks it of the Houſe of 
Commons) yet there is ho default of the 
Sheriff. 

When the late King being in Perſon in the 
Houſe of Commons, and fitting in the So_ 
9 v 
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Parliament. 


ers Chair, uk d the then Speaker, whether 
enain Members, whom the King 
en in the Houſe: The 8 The e — 
10 ily, and wiſely, and 

mne of Mind: 17 which aroſe 3 01 
that Honſe) That he had neither Eyes 


as pleaſed to direct him. 


IIIa POINT. As ws laſt Point; that 
t matters done in or by the Parliament (as 
je matters in our Caſe are) neither the 
ing's-Bench, nor any other Court, but the 


dgnizance of it: This is 2 great Point f 


be Caſe. | 
I ſhall firſt offer to it by Reaſons, 
d then I ſhall back enforce thoſe Rea- 


gheſt ſort. 


urt of the King's-Bench, and to all other 
ourts of the Kingdom ; and therefore it is ab- 
d and p rous, that it ſhould receive 
aw ſrom it, and be ſu 
is not judged of the 
2. The Parliament is the immediate Court 
cxamining'the Judgn 
mg's-Bench, and if they be 

verſe them; and if this Court ſhould axainſt 


"a tr . Ba Oe, "7. 


d give Judgment, the Parliament when ic 
no doubt will fer it ade * 


ic 
A 


«> 


named, were 


p ſee, nor Tongue 10 ſpeak, but aotlie Houſd | 


durt of Parliament itſelf, can by Law take 


an by many Authorities, and thoſe of che 
” Reaſon The Parliament gives Law to this 


; 1 The grea- | 


take upon them to proceed i in this Cauſe, | 


93. 


of the Court of 
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vain for this Court to take 


27 Eli. c. 8. 


Ihe hs 


and no Man does in the leaft doubt but 4 


have-power to do it, and there is as linde owt 
but they will do it; therefore it is kw 


and it cannot be revers d elſewhere, it bein 
in a matter of Juriſdiction. See the 1 
The Preamble. 
.erroneous Judgments given in 
Bench, are only to be reform'd by mg 1 20 
Court of Parliament; which Court of Park 
ment was not in thoſe days ſo often holden, 
in ancient time it had been: neither yet inn 
ſpect of the greater Afﬀairs of the Realm cc 
they well be conſider d of and deterthind| 
Parliament, c. | 
There is an Exce of Errors that ce 

cem'd the Jarididion of the King r. Beni 
thoſe remain as before; and in the 
that are referr'd to the Judges of the Co 
Pleas, and Barons fof the Exchequer, by: 
Elix. c. 8. the Juriſdiction of the Parli 
is to examine them, Cc. 

3. This Court as all theCourts of Common La 
judges only by the ordinary Rules of the Co 
mon Law. But, the proceedings of Parli 
are by quite — Rule. The matten 
Parliament are to be diſcuſs'd and det! 
min d by the cuſtom and uſage of Parliamed 
and the courſe of —— z and neither | 
the Civil, nor the Common Law, uſed in 
4. The Judges of this, and of the ot 
Courts of Common Law in Weſtminſter, 7 


of Parkament, . 
but Aſſiſtants andAttendants to the High Court 
of Parliament: and ſhall the Aſſiſtants judge 
of their Superior? . 

5. The High Court of Parliament is the 
dernier Reſort, and thus is generally affirm'd and 
held; but it is not the laſt, if what they do thay 
yet again be examin'd and controul d. 

6. The Parliament is of an abſolute and 
unlimited power in things Temporal within 
I ſhall now proceed to Authorities that are 
full to this Point, and do ſecond: and back 
thoſe Reaſons that I have oſſer d; wherein I 
ball not obſerve any method by reducing or 
ranking of them under theſe Reaſons that I Have 
offer'd, becauſe ſome of the Authorities juſti- 
ly ſeveral of theſe Reaſons, all at once, 

That the Parliament hath the higheſt and 
moſt ſacred Authority of any Court ; that it 
hath an abſolute Power; that it is the higheſt 
Court in the Realm, is acknowledged by our 
moſt learned and graveſt Writers, and Hifto- 
rians : for 1 would not wholly omit them, tho 
I do not need them; but I rely only, and put 
all the ſtreſs of iy Proofs and Arguments upon 
my Authorities in Law. 

Cambden in his Britannia, Summam & ſa- 
croſancdtam Author itatem Habet Parliamen- 


Court of the Realm. So it is call'd in Tre- 
winnard's Caſe in Dyer 60, 61. Sir Thomas. 
Smith in bis Commonwealth of Eng land, J. 2. 

H | C. 2. 


tum. Knighton, de eventiihus Angliz 4" Az 
fol. 2681. col. 1, 2. He calls it the Higheſs 


c. 2: ſc. 30, 51. In Comitiis Parliamint 
riis poſita eſt omnis abſolute poteſtatis via 
A * Rob. Cotton in bs Md 7 4 E'dit. u 
'Lond. pag. 345. cited r. Pryme in hi 
Preface to Sir Robert Cotrons Abr. Theke 
liament controuls all inferior Courts, and il 
Cauſes of difficulty; um aliqua dubitatis⸗ 
mergit, refer it to the Parliament. 4 
o ſhew their power and juriſdiction up 
erroneous Proceedings in other Courts, by aw 
thorities in Law, which confirms one of ny 
In Trewinnard's Caſe, it is ſaid, that thoqi 
the Parliament err, it is not reverſible in a 
other Court: This is ſpoken in a Caſe'when 
the then occaſion was upon a Judgment given 
only by the Houſe of Commons, in a C 
of Privilege. | 
cable to this is 21 E. 3. fo. 46. . 
Abr. tit. Error. plac. 65. in the latter end a ** 
that Caſe, and 7 H. 6. Br. Abr. tit. Eno 
| 355 68. by Cotteſmore ; and 1 H. 7. fo. 19. 
r. Error. plac. 1 37. Error in Parliament ſual 
be reverſed in Parliament, & non aliter; i 
there is an higher Court. 1 H. 7. fo. 19, 20 
By all the Judges in the Excheguer- Cham 
ber for a Judgment in the King's-Bench, E 
ror muſt be ſued in Parliament; and as th"= 
Parliament ſhall correct the Judgments, f. 
they are to correct the Judges that give col 
rupt and diſhoneſt Judgments. Theſe 
the words and the opinions of the Lord Chid 
Juſtice Vaughan, in his Reports fo. 555 f 
K $ 


of Parliament. 

uſbels Caſe. Such, ſays he, in all _ 
aye been complained of to the King 
Star- Chamber, (which is a Coat” 220 
iſſolved by Parliament) or to the Parlia- 
ent, He there mentions many Judges ; thoſe 
that were hanged in King g Alfied' Time, 


fore the Conqueſt, for corrupt * 
nd. thoſe in the Time of E. 1 


for their pernicious Reſolutions: — 
the ournals of Parliament, and inftances in 
udgment of Ship-money, in the laſt 

ing's Time, and the particular Judges im- 
xached. 1 
Sir E. C. in his 12 Rep. ſol. 64. the Words 
re ſpoken by Sir E. C. but (as that Rep. 
ys) with the clear conſent of all the Judges: 
he King hath his Court, that is ts ſay, in 
he Dow Houſe of Parliament, in which 
e, with his Lords, is the ſupreme Judge 
ver all other Fudges. For if Error be in 
be Common-Pleas, that may be reverſed in 
be King's-Bench ; and if the Court Kings 
tench err, that may be reverſed in the U 
ouſe of Parliament, by the Ki mg — / Fs 
eat of the Lords. 

Now though this is ſpoken of the 1 
onſe only, yet it muſt be again remembred, 
hat the Parliament (as I proy'd before) is one 
tire Body; and that their Power in 22 8 
it is entire, though as to the exerciſe 
t is diſtributed into Parts, and is Aided: ; 
or can the Houle of Lords exerciſe any 
owet as an Hoyle of Parliament, or as a 92 
H 2 or 
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for Errors, without the Houſe of Commons ly 
in being at the ſame time. Both Houſe 
muſt be prorogued together, and diſſolyed 
together; like the Twins of Hippocrates, they 
live and die together, and the one cannot he 
in being, without the other alſo, at the ſane 
time, be in being too. 6 5 hi 
2 Inſt. 408. Matters of difficulty were hem ed 
tofore uſually adjourned to Parliament; bu 
(Jas he) tis now diſuſed. 

And 2 Inſt. 599. Courts at yarianc 
perly complain to the Parliament. 
Fe. 2. 4 Inſt. In the Chapter of the Court of i 

M. King's-Bench, Errors in the King .- Bench 
in matters that concern their Juriſdiction, and 

other Caſes there excepted in the Act of 27 

Eliz. cap. 8. cannot be reyerſed but in the 

High Court of Parliament. 

4 Inſt. fol. 67. There is a Court erected 
the Statute of 14 E. 3. cap. 5. Stat. 2. bn 
redreſs of delays of Judgments in the King 

eat Courts, conſiſting of a Prelate, tu 

arls, and two Barons, to be choſen in Hr 
liament by that Statute. If the Caſe beſo 
them be ſo difficult, that it may not well 

» determined without aſſent of the Parliamen 
; (it does not fay by the Houſe of Lords only 
then ſhall the tenor of the Record be brougil 


JIU (0 


by the faid Prelate, Earls and Barons, ini che 
the next Parliament, and there a final Jud Lac 
ment ſhall be given. * I 
i obſcurum & difficile ſit Judicium, fi 2 
˖ 


nantur judicia in reſpectu uſq; mag nam - 


of Parliament. 
an. Not. Parl. 14 E. 3. Num. ult. Sir Fef- 
ery Stanton's Calc. 
25 E. 3. cap. 2. The Chapter of Treaſon 
inthe 2 Inſt. fol. 21. The Judge or Court in 
ſome Caſes, is to forbear going to Judgment 
till the Cauſe be ſhewed before the King and 
his Parliament, whether it ought to be judg- 
ed Treaſon or not. 3 
That this Court proceeds by the ordinary 
Rules of the Common Law; but that High 
Court of Parliament proceeds not by that 
Law, but by a Law peculiar to that High 
Court, which is called Lex & Conſuetudo 
Parliamenti, and conſiſts in the Cuſtoms, Uſa- 
ges, and Courſe of Parliament: and therefore. 
this Court, | nor no other inferior Court, can, 
ſor this very reaſon, judge or determine of 
what is done in Parliament, or by the Parlia- 
ment, 
If this Court ſhould take uporrit to proceed 
in ſuch Caſes, it would juſtly be ſaid of it 
a a thing very irregular ;, Metiri ſe guemque 
40 modulo, ac pede, verum ee. 
Sir Rob. Cott. Abr. 20 R. 2. nu. 14, 15. 
Sir Tho. Haxey delivered a Bill to the 
Commons in- Parliament, for the honour and 
profit of the King, and of all the Realm, 
complaining of the outrageous, expences of 
3 Houſe, and namely of Biſhops and 
les. | 1 6 
Here the Camb. Dr. I have before menti- 
; {FE ned, would take occaſion again to complain 
a the ſaucineſs of this Bill. 
" | H3 | K. R. 


— | | | 

oz De Power, &c. 
EK. N. 2. was offended with the Coninoiy 
for preferring this Bill to the King; fot it 
ſeems they had entertained this Intorthation 
from : — hand, (as was done in 
our Caſe from Dangerfield) and thi 
ceeded upon 3 * fe N 2 * 

K. R. 2. ſaid it was an offence againſt his 
Dignity and Liberty, and ſaid he would be 
free therein. 

And Sit John Buſſy, the Speaker to the 
Parliament (as that Roll of Parliament all 
him) is charged to declare the Name of him 

_ who exhibited that Bill. 

By this it appears the King could not take 
notice of what was done in the Commons 
Houſe, or delivered to them, but by the 
Houſe it ſelf; and that is one of the Law 
and Cuſtoms of Parliament: And yet, #6 
doubt but it was well known to every Mem- 
ber of that Houſe, and yet it came not to the 
King's knowledge. 

No 16. The Commons delivered to the 

the Name of the Exhibiter, which was 
— ho. Haxey. 
Nu. 17. The Commons afterwards 
and ſubmitted themſelves to the King, 
crayed Pardon, and the King excuſed them. 
Nu. 23. Sir Tho. Haxey was adjudged by 
Parliament to die as a Traitor. The King 
was offended, the Commons forſook the Ei- 
hibiter, and ſubmitted}; and the Lords a 
him guilty of T reaſon. This ſeems t6 be 4 
ſtrong Cale againſt the Liberty and the Pri- 


yulege 


F Parliament. £03 
lege of the Houſe of Commons, (but it ſeems 

range how it ſhould be made Treaſon ) but 

is ſtranger, eſpecially if it be ſuppoſed this 

ir Tho. Haxey was a Member of the Houſe; 

ne would have thought he ſhould have been 

nder a protection and ſpecial privilege. But 

take him to be no Member, "Gn is ; after- 


ards called Sir Tho. Haxey, Clerk 3 and 
raduates in the Univerſity, and thoſe in Or- 
ders, were uſually dignified with the addition 
of Sir z and it is not yet quite out of ule in 
he Univerſity. 

I find by Mr. Prynne, in his Plea for the 
Lords, fol. 345. that in the next King's 
Reign, H. 4. the Commons exhibited a Peti» 
on on the behalf of Sir Tho. Haxey, (for he 
vas not executed, the Archbiſhop of Canter- 
bury took him into his Protection, being 2 

lergy-man ;) and the Commons in their Peti- 
tion affirm, that the Judgment againſt Sir Tho. - 

Haxey, for delivering in this Bill to the Com- 
mons in Parliament, was againſt Right, and 
the Courſe that had been #ſed before in Pare 
lament, in deſtruction of the Cuſtoms of the 
Commons, | 

Here note, That the Right and Courſe of . p,,,,, 
Parliament, and the Cuſtoms of the Commons, ibid. 388. 
are mentioned as rmmies. 

Upon this Petition of the Commons, the 
Judgment is ad) udged to be null and void. 

But this 2 be adjudged no where 
but in Farliament, for K. dne * Night 

| It 4 "21 
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A Tous 
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and Privilege, and the Cuſtoms and Courſe of 


Record ſays, Sir Tho. Haxey, Clerk, pardon- 


rior Court can enquire into, or hear or deter- 


the Parliament, 7 


1 H.4. Nu. 91. In Sir Rob. Cot. Abr. the WW 
D 


ed, and the Judgement reverſed, and he re-. 
ſtored to all. 
This Caſe, in very many Circumſtances, 


ſuits with the Caſe of Dangerfield, and in 


many, with our preſent Caſe” Ours is in the 
Caſe of an Heir apparent or preſumptive, Wl 
But a greater than the Heir is here, in this Wi: 
Caſe of Sir Tho. Haxey, namely, the then Bl 
King himſelf. (fa 
But I cite it, principally to prove one i 
my Reaſons and Arguments to the third Wm: 
point, namely, that there are Rights and Cu: WW 
toms that are peculiar to the High Court of 
Parliament; and that there is a Law calle 

the Courſe of Parliaments ; and it may be ob 


ſerved, that the Cuſtoms of the Commons art Ci 


the Law and Courſe of Parliament. He 
'  Concurring with one Obſeryation that I 
made out of this Caſe, that one of the Laws lia 
or Cuſtoms of Parliament, is, That no Mem- 
ber is to publiſh at the Court, or elſewhere 
abroad, what is done in the Houſe of Com- 
mons; but it ought to proceed from. the 
Houſe it ſelf, and no other, (which is ano- 
ther Argument, to prove that no other inſe- 


mino oſ their doings) for no notice can be tak» 
en of what they do, unleſs it come by their 
Own Relation and Diſcpyery, the 

| "mJ 


1 


F Parliament. 
That, I ſay, which concurs with this, is 
other Roll of Parliament of that noble King, 
4. viz. 2 H. 4. Nu. 11. The Commons 
equire, that is, requeſt the King, that he 
vould not give an ear to any untrue reports 


: of 


ry the ſame ; and that time is when the 


Courſe of the Par- 


allows it to be the Law 
liament. 2 

4 Inſt. fal. 15. Eyery Court of Juſtice 
(ays Sir E. C.) hath Rules and Cuſtoms for 


e His direction. So the High Court of Parlia- 
hird ment, de ſuis propriis legibus & conſuetu- 
Ju- nibus 9 7 76 

t oi Again, Sir E. C. in his ſelect Caſes, printed 
led 1677. fol. 63. | | 
ob. Note, (ſays he) the Privilege, Order, or 


Cuſtom of Parliament, either of the Upper 
Houſe, or of the Houſe of Commons, belongs 
to the determination only of the Court of Par- 
liament. _, | I EO 
And there he cites two Precedents for it. 
The Firſt that of 27 H. 6, in the Contro- 
rerſy between the Earls of Arundel and De- 
vonſbire, for Precedency : The King, by ad- 
vice of the Lords, referred it to the Judges to 
examine and to report ; not finally to deter- 
mine as Judges of the Caſe, but as Aſſiſtants 
( oo 


The 


- Aa 


f the Commons-Houſe, until the time might 


ommons apply to the King in it, and not 
before. Whereunto the King granted; which 


* LY 
* 0 
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The Judge: anſwered, That it was 4 * 

ter of Parli , and belonged to the King 
and & Lords to determine. 

One would think this were a ſtrange anſwer 
af the Judges, to var bs advice: Wen 
122 not Aſſiſtants to the Lords in matters d 

& * 

Ine true reaſon of their declining to gin 
theie Advice, is, It was a Caſe above then 
and not to be determined by the ordinary 
Rules of Law, and therefore out of thelt 
ment. Que ſupra nos, nihil ad nos. There 
fore their anſwer was, That it was a matter d 

Parliament, and 14 the to the King au 

Lords, but not to the Judges. 


A Refolve This is a Reſolution 11 all the he Ju 
Sr very point; though this parti . E 
due pot. cerned anly the Lords, being a matter of pre 
cedeney between two Lords; yet, . 
have proved, the Parliament is one entite lo 
dy, and are mutually concerned in their Fos. 
ers and Privileges. 
„Ac, The other Caſe, mentioned by Sir E. C 
Abr. pag tha of Tha. Thorp, the Speaker gf che Con- 
mons, 31 H. 6. taken in execution at the 
ſait of the Duke of. Tork, during the Regch 
of the Parliament. 
We have ir at large in the Parkament Rl 
of 31 H. G. uu. 25, 26, 22, 28. 
The Commons, at the opening of the 
next Seſſion of Parliament, requeſt the King 
* Lords, to reſtore their Speaker to them. 


The 
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being demanded of their Coun- 3 


© Law, ſignifies they are the ſapteine Cotirt wa: then 
judge what is Law, arid what is not. And C Baron 
judge of the Law, likewiſe ſighifies, that 
ey can judge whether a Law be good or not; 

order to approve of it, and to ena it, ot 
repeal a LW. | 
This is in a /Caſe that eontertied the privi- 
ge of the Commons and their Speak-- 
; and yet they ſay, that judging in tens 
e wete to judge of the Parliament: THis 
tiwates too, that the Parliament judges by 
her Rules than tho of the Common EA. 
nd 'tis the Common Law is the proper Ele- 
1 ty Judges of the Courts of Nenn- 
This is a ſecond Reſolution of all the Judges Gon 
the very point. | "W Reſoluti- 
Mr. Hakewel, in his Treatiſe of the man- 99.510. 

of Enatithg Lui im Parliament, fol. in the 
25, reports this Cafe of Thoyp at large. Pont. 

lt is time no to ee to higher Authorities, 


at is, to Refotatiohs of Purlimiut in this 

dint, | | | ö * 2 A 

Ard firſt, the Refolation of the Houſe of arrorens- 

ommons in thalrſterjadce of their on Right, tov of the 

r at leaſt a Claim ef Meir Right : I have it againg 

ut of an Author that is very far from being u 
A 


K 
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** friend to the Houſe of Commons 3 and 1 


Houſe, a Clergyman too. I mean Dr. Heylin, ide 
G the Lite of Archbiſhop Laud, fol. 89. here 
ports, that the Houſe of Commons made Of 
Proteſtation in 1621, againſt all Impeach. in 
ments, other than in the Houſe, ſor any thin I tb 
there ſaid or done, | It 
The ike Let me preſent you with the like clan th 
Caim of made by the Lords, which ſeems to nf © 
and con- ſomething in the form of an old Act of Pu- e 
frmed by liament. a1 


In Sir Rob. Cott. Abr. 11 R. 2, nu. 7. U th 
that Parliament, all the Lords, as well Spi- Wl * 
tual as Temporal, being preſent, claimed 
their Liberties and Franchiſes, viz. That dl 
weighty matters in the ſame Parliament, which Wil 
thould be afterwards moved, touching the 
Peers of the Land, | ought to be determined, il '* 
judged and diſcuſſed by the. Courſe of ih 
Parliament, and not by the Civil Law; wr th 
yet by the common Laws of the Land, vſ 
in other more Courts of the Realm. + 

The which Claim and Liberties the King 
moſt willingly allowed and granted thereto 
in full Parliament, ſays that Roll. vere 

Now, as I have before proyed, the Li 
ties and Franchiſes of the Parliament, in the 
right of them, are entire, and due to bot 
Houſes, for both make up the Parliament. on 

Mr. Held. in his Title of Honoar, fol. . 
ſays, That a thing granted in full Parliament, il © 
ſignifies an Act of Parliament. 
a 8 Non bs 
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No for an AQ of Parliament full in the An A of | 
- þ int, and then I can go no higher. ment ig 

| It was in the Caſe of Richard Strode, one the point. 

de: ef the Burgeſſes for P/ympton in Devonſhire, 519 f. 

ich. in the Parliament of 4 H. 8. for agreeing with the Lords, 


the Commons Houſe in putting out Bills, (as f.. 49x 
it is reported there) which ſeems to reſemble ©. 

the Printing or Publiſhing, mentioned in 

our Caſe. Thoſe Bills ſo put out were a- 

gainſt the Abuſes of the Tinners, who were 

2 great and numerous Body of Men, who by 

theſe Bills took themſelves to be ſcandalized 


2 5 D&£ 


S 


. in 

pi and ſlandered. 

med After the Parliament was riſen, this Ri- 
211 i chard Strode, for what he had ſo done in 
dich Parliament, was preſented and found guilty 
the WY in the Hannary-Courts, and condemned to 
ned, i forfeit 40 J. (a moderate Fine.) He was for 


this impriſoned in a Dungeon, within a Caſ- 
tle, and fed with Bread and Water. 

When the Parliament met again, he peti- 4 K. 8.8. 
tioned the Parliament for remedy, and that 
the Zudements had againſt him, and the 
Executions, might be made void; which was 
done accordingly by At? of Parliament. 

And it was further Enacted, That a// Suits, 
Accuſations, Condemnations, Executions, Fines, 
Amerciaments, Puniſhments, paſſed or had, 
or thereaſter to be paſſed or had, upon the 
laid trade, and to every other Perſon that 
was in that Parliament, (thus far it is a pri- 
rate and particular Act) but the reaſon of 
his, and the Juſtice of it extends to all hs 

Kies: 


2 
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Caſes: but then it goes farther, Or thi of 


any Parliament hereafter ſhall be ; for 1 
Bill, ſpeaking, reaſoning, or dec 
any matter concerning the Parliament, to 0 
communed or treated of {theſe are very large 
and: general words) be utterly void, and of 
none effc&. And it goes farther yet ; And 
that any perſon vexed, or troubled, or other. 
wiſe wy mer for any Cauſe, as aforeſaid 
hall have an Action of the Caſe, againſt ere 
ry perſon ſo vexing contrary to this 0s 
dinance, and recover treble Damages an 
Colts. 
Memorials Here now is an Action given againſt oh 
bake ac for what they ſhall do in a courſe of Jaſtice 
fairs, fo. But it is becanſe it is ſuing in an inferia 
Court that has no juriſdiction in the mate 
This Act takes away all juriſdiction in fuch 
Parliament Caſes, from all other Courts. | 
know that in the Caſe of Dengill Hollis (i- 
terwards the Lord Hollis) Mr. Selden ul 
others, 3 Car. I. the Judges being conſulted 
upon ſome Queſtions propounded, Ref. Thu 
that Act of Strode's, was a particular Al, 
and extended to Srrode only; and no doul 
It was a particular Act in a great part of it} 
and in that part extended to Strode only, 
But if the Judges meant that no part of tba 
A was a general Law, then I — crane 
leave to ſay, 1. That their opinion was er 
trajudicial; it was delivered upon their being 
_ conſulted with about Queſtions propound 
ed to them, and therefore hath not tha 


weight 


of Parliament. 


xcight. And J muſt take the to up- 
xal to the very words of the Statute it ſelf, 
to any Man of reaſon and honeſty, to 
iſe his reaſon aright, that ſhall read them; 
nd I muſt offer ſome reaſons - againſt their 
Dpinion, and eite ſome good Authority in that 
zine, and then leave it to this Court to 
udge of it. 

The Words and Perſons, and Time menti- 
ned in the latter part of that Ad, are gene- 


It ſpeaks indeed firſt of Strodg in partitu- 
, but then ic hath theſe Wende (every o- 
7 Perſon.) 

It mentions that Parliament -in particular; 
ut then it proceeds to ſpeak of (any Parlia- 
ent that thereaſter ſhall be.] Then the 
hings alſo are general that the M extends 
, not only to indemnify Strode ſor what he 


1 
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4 ad ſaid or dene in Parliament, bus then + i 
ndemnity extends to every other parton, 
Ited ny Bill, Speaking, 5 Reaſoning, n 2 Bal 
2 mg of any matter concerning , 
ent, 
ut The Words of the Royal ak to this 
| 1, il, are ſuch as are conſtantly uſed; only to 


eneral Acts, vis. Le Roy veut ; whereas to 
particular Act, the Royal Anfiget is, Soit | 


roit fait al parties. 
And this Act of 4 H. 8. is erage as ge- 


eng eral Acts uſe to be. But a-ptiygte or par- 
00-WWicular Act is always filed, but,ggyer enrol- 
* d; for this latter diſtinction We ſhall find 
8 n 


2. 


- i, 
* 
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it in the Caſe 33 H. 6. fol. 17, 18. for duth 

rity in this queſtion, Sir E. C. in his ew 

fol. 19. holds this Act of 4 H. 8. in the 

part of it, to be a general Act. 

It is indeed commonly ſaid; Boni Juli 

eſt * juriſdictionem. But I take ü 

to be better advice which was given by d 

Lord Chancellor, (Sir Francis Bacon,) to 
Juſtice Hutton, upon the ſwearing him on 

of the Judges of the Court of Common Pla 

That he would take care to contain the) 
riſdiction of the Court within the ancm di 
Mere-Stones, without removing the Mark, Wn: 

I find but one Reſolution in all our Bo nil 

that I can meet with, that ſeems to make 
gainſt us in this point, and maintains a juti 
diction in this Court, for a Miſdemeanour 
Conſpiracy ſuppoſed to be done by ſome en 

' ticular Members of the Houſe of Comm 

in the Houſe in time of Parliament.” It is 

ported by Mr. Juſtice Croke, in his Repon 

the time of King Charles, fol. 181. bud 

more fully reported in a late Book, entitl]Wan! 
Memorials of the Engliſh Affairs, 4 ou ar 

a Learned Lawyer, and the Son of a qui lian 

and it is the Caſe that I lightly touch d voa 

but now, that of Mr. Hollis, Selden, &c 

See Ruſh. The offence charg'd upon Mr. Deny" 
' part, Hollis (who was afterwards the Lord Hol lian 
page672. Mr. Selden, Sir John Elliot, Sir John Con 
AP 5 bart and divers other Parliament-men, f 
44 for a force uſed upon the then Speaker, eil. 
John Finch, (afterwards Lord =—_— 


of Parliament, 
ceping him in the Speaker's Chair againſt 


3 
I 


Inf 


preſſing him to put a 2 which the King 
bad forbidden him to pu 

For this ſo oo — after the Parlia« 
nent was diſſolved, theſe Parliament-Meri 
ere firſt converied before the Council, where 
hey refuſed to anſwer the charge, it being 
for 3 done ini Parliament. 
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J tl 
[0 ME 
m 


Lal Then the Judges had Queſtions « 
he d to them, to which they gave their Reſolu- 
actions, That for things done, not in a Parlia- 
irc, nentary way, a Parliament- Man may be 


niſhed after the Parliament is ended, if he be 
nc puniſhed in Parliament 3 otherwiſe, as 
aſtice Croke ſaid, There would be a failure 
F Juſtice: but, that regularly he cannot be 


out 


le 


lone in Parliament, in 4 W 
courſe. 

This Anſwer ſeems to be very - 6ricular, 
for it reſolyes that a —— ſhall not 
anſwer for things done in Parliament in a 
Parliamentary courſe. If it be done in a Pat- 
liamentary courſe, what occaſion can there be 


b a Parliamentary courſe, but a Parliament? 
not Judges of the Common Law; for the Par- 
hy courſe differs from the Rules of the 
Common Law. kd 

But they refuſing to anſwer at the Coun- 


is will, when he would have left it ; ahd 


os 


ompelled out of Parliament to anſwer things | 


to anſwer for it ? But who ſhall judge what 


er, il. Board, were e 1110 Priſoners to 


the Tower, wa 
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Aſter this, Sir Robert Heath, the king At 
torney, preferr'd an Information in che Str 
Chamber againſt them, that was not proceedel 
in. The Lord Keeper was under Diftculic 
about it, ſays the Author. The of 
the Kinz's-Bench were to conſult with. the 
reſt of the Judges, in granting a Habeas Cor 
pus for bailing the Priſoners. The reſt of the 
udges would hear Ar DNN 
off, and delay d, (as our Author 
At laſt an Information was exhibited agaul 
them in the King's-Bench. The Defendam 
pleaded to the Juriſdiction of the Court; | thei 
Plea was over-rul'd, and they refuſing to plead 
_ 17 ap was entred by 1 aht dici, 
and impriſon'd. 
mug Me. 1 Croke, at the latter end of thl 
the Com. Reports gives this further Account of tha 
mon in Caſe; That afterwards in the Parliament 17 
Car. 1. it was Reſoly'd by the Houſe 
Ci i * Commons, that thoſe e 
ne have a recompence for their dam in 
J'S” for the ſervices to the Conant in the 
moſt high Parliament, 3 Car. 1. If a Judge hath thought 
re of 
Parlia- fit to report this, it may be as fit for me n 
__ mention it. I take that to be the firſt pre 
been clear, cedent or reſolution given in any caſe fo 
that the what was done in Parliament, — it ſtand! 
Kings alone; I have heard of none ſince that nc 
could have ther. It ſeems to be directly againſt the pro- 
puniſhed viſion made by it; it is clearly within the 


— equity and reaſon of it, Strodes AQ.. 1 
have be. vyiſh I could not ſay, that even thoſe times oſ 


44. 


gun with 


7 


\ 


bf Parliament. —_— 
Car. 1. wete not full of trouble. It l 
pears much by the difficulty the Judges ya the 
zem to be at in the proccedings of that Cexneil 
Caſe; this detracts much from that veneration, $29.** 
that otherwiſe is juſtly due to a reſolution ſo Chemie 
ſolemn as that of all the Judges. — 
The Lord Chaneellor Bacon, in his proſound 
book of the Advancement of Learning, diſ- 
likes all Precedents that taſte of the times; 
and adviſes that Precedents ſhould be de- 
iyd from good and moderate times. * 
The only reaſon that I find given for that 
Proceeding in the caſe of Dengill Hollis, is 
hat giveti by Mr. J. Croke, viz, That ot her- 
viſe there would be a failure of Fuſtice. 
This reaſon muſt be grounded either uport 
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zoſe he In 1 of Parliaments, or upon ani 
tha wknl at Parlenients will be partial in 
17 ſes of their ewn Members. 3 
As to the firſt of theſe (the long intef- 
ould als between Patliaments,) this under fa- 
und our ought to be no feaſon, eſpecially to 


E 


dme from a Judge's mouth, (I have a great 


ug onour for the memory of that Reverend 
e to hadge) who muſt needs know, and ought to 
pre; ert it, That by the Law, Parliaments ought 
, be very frequent, and Judges ought to 
and a! oof with the Law, and to maintain it. 

del ore the Conqueſt, (as tis untruly eall d) 


pro- pr the Law, Parliaments were to be held of 
1 theWvice a Year, 1 by King Edgar's 
„ Iv, c. 5. in Lamb. de priſcis, Ke. | . 
es dl © x | 

: | 
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7 And the Mirror o Juſtice, c. 1. ſect. 
tells us, that King Alfred ordain d for a pen 
tual uſage ; that twice in the Year, and (if ne 
were) ofiner, the Seniors or Earls ſhow 
aſſemble themſclyes at London, to ſpeak Ne 
minds. 
And tts reckoned among the Al 
(as they are there term'd) of the Com 
Lau); That whereas Parliaments ought to 
twice in the year for the Salvation of the Soul 
of Treſpaſſers (and at London too) 'that thy 
are there but very ſeldom, and at the pl 
ſure of the King, for Subſidies and Colle 
tions of treaſure. 
And by the Statute of 4 E. 3. c. 14. Pal 
ments ought to be once a year and oft 
(if need be.) I have heard a Civilian in d 
Houſe of Commons give this conſtruction 
that ſhort Act, that the words (if need i 
ſhould refer to the Parliaments (being onc: 
Year) as well as to the words (and oſtnet 
and I never heard that any Man was of tl 


opinion but himſelf; but I remember he bi 5 
ſelf laughed when he ſpoke it, but he ne 
more laugh d at for that ridiculous expo ne 
And ſhould that ſenſe be put upon it, Bie 
would make the Law a very ridiculous tu Br 
indeed, for then the ſhort of it would be tiny - 
That we ſhould have 4 Parliament way c 
there is need. Na 
But to refute that fancy, there is ano Err 


Statute of the ſame King's time, namely 36! 
3. c. 10. which ſays, that for redreſs df 


of Parliament. 
ers miſchiefs and grievances, which daily 


be holden every year without any ſuch re- 
ſtriction (if need be.) ' 


Acts are declared to be in force. And far- 
her it is declared and enacted, That the 


mucd above three years at the moſt, _ 
Now how can any man ſay in defiance 


in Parliaments, and in the word of a King there 
is power. Nay, we have the King's Oath 
for it, for he is ſworn to obſerye the Law; 
and eadem preſumitur eſſe mens regis que. 
legis ; and it is an high preſumption for 
any man to think or ſay otherwiſe. _ 

For that other ground of that reaſon giv- 
en by Mr. Juftice Croke, viz. That there 
would be a failure of juſtice, if offences com- 
mitted in Parliament, were not puniſhable in 
the King's-Bench ; namely, becauſe Parlia- 
ments will be partial in Caſes of their own 
Members: This carries with it a very high 
reflection upon that great and ſolemn Aſ- 


ſo diſhonourable of the. ſupreme Court of the 
Nation, that the Court which is to correct the 
Errors of all other Courts, and is the laſt 


holding of Parliaments ſhall not be diſcon- 


of theſe Laws, That there can be any long diſ- 
continuance of Parliaments? His now Majeſty 1 


K. C. the Second, has been pleaſed graciouſly to the Se- 


declare his reſolution often to meet his People cond. 


ſembly, to entertain a thought ſo mean, and 


Ie reſort 
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happen, it's accorded that a Parliament ſhall 


And by the Act of 16 Car. 2.c. 1. theſe 
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reſort of the Nation, that they ſhould be 
guilty of injuſtice and partiality 15 


Fa No Man that is a lover of his Country, u 


Parliament. And in the Ear 


a friend to his own true and honeſt intereſt, 
will harbour a diſhonourable thought of that 

I am apter to think, that the reporter of 
that caſe did miſtake, when he charged that 


Worthy and Reverend Judge, Mr. Juſt. Croke, 
on. 


with the offering of that for a 
I find the moſt Reverend of our } 
ſpeaking with the greateſt reverence of 
ſupreme Court. | 
Beſides, the learned Lord Chief Juſtice, Sit 
Edw. Coke, who often expreſſes his great ve- 
neration for them; 15 
Fear what the Ch. J. Brook, and ] Saunders, 
ſay of that aſſembly in Ploud. Comment. in 
the Caſe of Hill and Grange, Fo.'175, 6. 
towards the lower end of that Folio; In 
Juſtice (ſay they) may not be Fox og at of 4 
of 
caſe, in the ſame Comment, Fol. 398. to» 
wards the end of the Folio, The Parliament 
is 4 Court of very high Honour and Fuſtice, 
of which no man ought to imagine a thing 
dliſbonourable. | 
I do agree, that an offence committed 
in Parliament, is a very high offence z but 
the higher it is, the more proper it is for their 
Judicature ; and that Court is arm'd with 2 
power to puniſh the higheſt offences, and the 
higheſt offenders = b 
b at 
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of Parliament. 
But to take it out of their 


ewe cafily agree, CESS err, 
for they are not infallible ; but the Law bath 
orided a remedy againſt thoſe errors, and a 
way to reform them. A Parlia- 
ment may reform the errors of a 


preceding 
Parliament, as I have prov'd by ſeveral Au- 
thorities. 

But to ſay they will be partial or unjuſt, 
or corrupt, or do any thing out of . malice, 
upon the whole Nation, 
are. 


is to raiſe a ſcandal 
whoſe Repreſentative they 
I will make no difficulty to affirm, That 
if any offence whatever be —— er 
Parliament, an r Members, (as 
this was RY EONS 
of Denzill Hollis and Selden, and others, 
committed upon the Speaker) it is an high 
infringement of the right and privilege of Par- 
lament, for any Perſon or Court to take the 
leaſt notice of it, till the Houſe itſelf either 
has puniſh'd the Offender, or referr d them 
toa due or proper courſe of puniſhment. To 
do otherwiſe, would be to — the higheſt 
Court an Offender, and to 6% el 
injuſtice. 
Nay, their right and ſo far ex- 
Nr 
Houſe, fitting the Parliament, but what- 


der is done relating to them, of in par. 
I 4 ance 
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ance of their Order, during the Parliamen, 
and ſitting the Parliament, is een 
be puniſh , but by themſelves or à ſucceei- 
ing Parliament, although done = of the 
Houſe, as in the Caſe of Ferrers. 

If any ſhall imagine, as Mr. Prom: don 
and others, that of later times the Parliament 
have encroach'd more power than antiently 
belong d to them; 1 have already anſwer 
this Objection, by ſhewing how large a 
er they exercis d of old: and ſee what is "fur 
ther mention d in Lamb. Archion 37. viz 
That King H. 3. was told by his Lords Spi- 


ritual and Temporal, that of antient time the 


creating and depoſing of all the Judges and 


great Officers belong'd to the Parliament. 


I do not deny, but ſome ſort of Orders by 


them made, are no longer in force than while 


the Parliament fits ; but then, what is done 
after the Parliament is riſen, is not to be ſaid 
to be done by their order, for then it ceaſe 


to be their Order: This muſt be underſtood 


of matters executory, not as to things exe 

cuted by their order during Parliament. 
However, this Caſe of Densill Halli 
comes not home to our preſent Caſe, but ii 
Wonderfully ſhort of it: This was an Of- 
fence charg'd only upon ſome particular Mem- 
bers; and it cannot be denied, but particular 
perſons, even in the Parliament, may miſde- 
ean themſelves, and they are to be puniſh 
by the Parliament, but no where elſe. By 
\ 


But in our Caſe, that which makes the of- 
-nce, and for which the Information is 
bought by the King's Attorney, is what is 
zone by the whole Houſe of Commons, and 
y virtue of their expreſs Order. Although, 


#228 


Jon, WS: 1 have already obſervd, the Information 
men elf does not expreſſly own, it, yet the de- 
ently nurrer to the Defendant's Plea + (which ſets 
ert all forth) does not plainly avow.it. Aud . 
pow. his I am ſure is without any colour of pre- 
fu. edent, and never was attempted till this 
viz, Wine. | 75 ann 
Sp. If any Man will extenuate or juſtify this 
> the Way of proceeding, by ſaying, that this was 

ot for any thing done in the Houle, but a 


atter done out of the Houle, vis the print- 
ng and publiſhing was abroad in the Print- 
rg-Houſe, and in the Streets, and ſpread- 
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done Ing them abroad throughout the Kingdom: 
ſaid et this will not falye it, for the Defendant 
eaſe id what he did as Speaker, and not in his 
ſtood Nrivate Capacity. And it was, done by order 


ff the whole Houſe, and fitting the Parlia- 
ent; ſo that this Information does directly 
zeſtion the Parliament itſelf, and arraigns 
heir power and actings: for. I have fully 
roy'd, that what the Defendant. has done, 
not his Act, but indeed the acting of the 
role Houſe of Commons. And I have alſo 
iſde- droyv d, that the two Houſes, as to the right 
ind pf the power that they claim, and uſe, is 
but one; and they are intire, though they 
nay diyide in the exerciſe of that power. a 


— 
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that it is 2 matter of the higheſt cc 
ment to the Nation that poſſibly can be. 
Fel. 1g. Sir E. C. in his fourth [n/f. in his Cha 
of the high Court of Parliament, 
two Caſes only, and ſome other beginn; 

of a proſecution againſt ſuch as /abſen 
themſelves from Parliament, and depart 
| from it without Licence; but they had 
dit: +. eſſect, as he affirms, but_pnly againſt fi 
morous Bu rgeſſes, where thirty nine Memky 
were inform'd againſt, who ad redim 
vexationem, ſubmitted to Fines ; but hed X 
not find that ever they paid any. 
The firſt of the two Caſes is that of 1 
Biſhop of Wincheſter, it is in the Year-Bu 
of 3 E. 3. fol. 18. and 19 Fitz- H. Al. i 
Coron. plac. 161. 
And he affirms, that thoſe are all the Ct 
that he can find concerning this matter. 
The Suit againſt the Biſhop was by origi 
Writ in the King s- Bench, and it . | 
with a "Treſpaſs and Contempt, in depart 
from the Parliament without the Kuy 
Licence. | 
The Biſhop there pleads (as the Defend 
does in this Caſe) to the Juriſdiction of 1 
- Court. Et dicit quod i quis corum ({peakiy 

of the Lords of arliament,) deliquerit =_ 
\ Dominum Regem in eder. aligus, 
Parliamento debet corrigi & emendari, ( 
non alibi in minori curia quam in Pore 
mento. Unde non intendit quod N 
Rex velit in curia bie de hujuſmodit 
grel 


ſſene & contemptu factis in Parliament 


ponder, | 
Note the Plea, as to the Offence, is very 
ecral, not only reftrain'd to the Offence of 
N enting from the Parliament, but to any 
pas or Offence in Parliament, &i guzs 
querit, | 
10d it would be a little improper to call 
ice from Parliament, Offence committed 
Parliament, for it looks like the quite con- 
But in a juſt ſenſe, any Offence com- 
ted by a Member relating to the Parlia- 


an Offence in Parliament. So printing any 
g by order of Parliament, though it be 
ie and executed in another _—_ yet it. 

be ſaid to be done by the Parliament, and 
Parliament, if it be by their order, and in 
e of Parliament. 
e may note further, that this is a Proſe- 
on only againſt one particular Perſon, for 

icular offence and contempt charg d up- 
him. But in our caſe, the proſecution is 
inſt the very Speaker of the Pazliament, 
| is in eſſect a proſecution againſt the Par- 
nent; for it is againſt him, for what he did 
command and order of Parliament, and fit- 
z the Parliament, f 

nd though the Attorney-General reply d 
the Biſhop's Plea, that the King might ſue 
what Court he would ; yet the —_ 
s upon him, and maintains his former Plea, 
I there it reſts: fo that as Sir E. C. obſerves, 
the Biſhop's Plea did ſtand and was never 
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over. ruld, agreeable to the Reſolutions of k 
mer times. So this I may claim as an auths 
rity on our fide. kW 
i». f. And though Mr. Plowden the Lawyer, y 
17. the like Information 1 in againſt him andy 
thers, 1 and 2 Philip and Mary, pleadi 
that he remain'd continually from the begs 
ning to the end of the Parliament, and ti 
vers d the abſence whereby he paſſes by t& 
advantage of the Plea to the Juriſdiction; ye 
this is no authority againſt us : for he mig 
think fit, Renunciare juri pro ſe mtrodufh 
having ſo true an occaſion of clearing hin 
_ ſelf from that ſcandalous Imputation of bein 
abſent from doing his Duty in Parliame 
which certainly is a very high breach of tru 
and he might be impatient of lying under 
and therefore thought it beſt to traverſe it, 
clear his reputatiou in that Point; yet I nul 
confeſs, I ſhould never have advis'd it, u 
was there any farther proſecution againſt hin 
J will mention but one moſt excellent 
cord more, and it is a Record out of the l 
liament Rolls, 27 E. 3. Num. 9. Sir Nobel 
Cotton's Abridgement ; and with that I w 
conclude. I take it to be very pertinent, a 
I am ſure it is very ſeaſonable. | 
Among the Petitions of the Commont 
one is; | | 
They pray the King, that he will requ 
the Archbiſhop and all other of the Clergy 
ay for the Peace and good Goyernme 
of the Land. 4 


* 9 : 
* 
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And for the King's e * 
he Commons. , © 

The King's Anſwer, is, 

The ſame prayſeth the King. 

And I wiſh with all my heart, it were 
le Common-Prayer . | 

I have but one Prayer more to make, and 
hat is, That this Court will allow the De- 
endant's Ts * 


1 N 
3 
* 
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ARGUMEN 


The Great CASE co 
cerning Election of Met 
bers to Parliament: 
Between Sir Sam. Barnardiſton, Bat 
Plaintiff; and Sir Villiam Soan 
Sherift of Suffolk, Defendant, 


upon the CASE; and afterwards by! 
ror; ſued in the Exchequer-Chamber. - | 


— 


Tr. 26 Car. 2. In the Court of the King 
Bench, Rot. 577. 


1644. 4».Sir Samuel Barnarditon, Bart. Plaint. % 
Dom. 1674 — 2 Soame, Def. in Treſpaſs ypon 
| e. 


Court, or HAT whereas the King, 8 Fh. : 
— | of his Reign, by a Writ out of f 
Chancery directed to the then Sh 

riff of ' Suffolk, commanded that he ſhot 

cauſe an Election to be made of another Kaig 


An Argument, &c. 
the ſaid Shire, in the place of Sir Henry 
tb, lately dead ; and that he ſhould ces. 
the Election under his own Seal, and the 
als of thoſe that were preſent at the Elec- 
a, into the Chancery. 

Which Writ, 12 Feb. 25 Car 2. was de- 
ered to the Defendant then Sheriff. 

And, 24 Feb. 25 Car. 2. in full County, 
the People reſident in that County, the 
rit was read. 

And altho' the Plaintiff was duly elected 
be Knight for that County, by the greater 
mber of the People then reſident in the ſaid 
unty, every one whereof could ſpend 40 s. 
annum, within that County. | 
And altho' the Defendant then Sheriff of 
ſaid County Præmiſſa ſatis ſciens, aſter- 
rds the ſame 24 Feb. 25 Car. 2. return'd the 
| Writ into the Chancery, together with an 
eature between him the ſaid Sheriff, and 
aforeſaid Electors of the Plaintiff, of the 
reſaid Election of the Plaintiff, made ac- 
ding as the ſaid Writ requires: _ 

et the Defendant then Sheriff Officii ſui 


itum minime ans, ſed machinans & 
tioſe * Samuelem in hac 
te minus rite prægravare, and to deprive 
Plaintiff of the Truſt and Office of one of 


Knights of the Shire to be exercis'd in 
lament ; and to. cauſe the Plaintiff to ex- 


great Sums of Mon inſt the 
UE SE iy 
tcl 2102] Fah, 


2 7 uer Sir Samuel Barnardiſton in 


” ® * 
* 
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Falſly, maliciouſly, and deceit fully getum 
into the Chancery, together with the ag 
ſaid Indenture, another Indenture, annexdy 
the ſaid Writ, purpo rting the ſame to be n 
between him the ſaid Defendant then & 
of the one part, and divers other Perſons za 
taining, that the ſaid other Perſons, as t 

eater part of the ſaid County, did chaſe 
Sir Lionel Talmach, Bart. otherwile Lim 
Lord Huntingtowre, as Knight of the Shi 
to come to Parliament, 

Where in truth the ſaid Lionel ws 
choſen by the greater part. 

By reaſon of which falſe Return of the fi 
other Indenture; the Plaintiff could not 
admitted into the lower Houſe at the 
of the ſaid Writ, and a long time after. 
. Till the Plaintiff, upon his Petition toil 
Commons, and till after he bad ſpent di 
great Sums of Money about the proving 

Pix Election, and divers pains and laben 
that behalf ſuſtain d, aiterwards, ſc. 20h 
26 Car. 2. He was admitted, and his | 
tion was declar'd to be good. 

To his r of 3000 /. 

Not gui 4. 5 

Pro quer dam. 800 J. 4 


ench, for the 100 l. Damages, 
for 5 98 /. Coſts. 
The Defendant, Sir William Soame, (00 
Writ of Error before the Juſtices of the 
mon Bench, and the Barons of the Excbe 


f Members fo Parliament. N. TW” 
na the Exchequer-Chamber, to reverſe the 
aid Judgment given by the Judges in the 
ing s-Bench. \ 

And two of the Juſtices of the Common 


Bench, Vis. Sir Robert Athyns, and Sir 
lliaw Ellis, upon Argument, were of Opi- 
ion, that the ſaid Judgment was good in Law, 
id were for affirming that Judgment. 
But the other two Judges of the Common 
Bench, and the ſour Barons of the Exche | 
-lding the faid judgment in the King's se 
rroneous, were for reverſing the fad Judg- 


And the faid Judgment fill ftands cee, 
but needs a is by Error in Parliament. 


1 40 45 _— 1 oe 
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Sir Samuel B ifuar diol, Bart. Plaintiff Fit 
William Soame, Defendant, in an Action 
upon the CASE. 


I Shall divide the Record into the ſeverat 


Parts of it. 

1. There is firſt, The Occaſion ; or, as 
we commonly call it, the Inducement to the 
Action; tha is, Sir Henry North, who ſer- 
ved in Parliament as Knight of the Shire for 
Suffolk, died ; and a new Writ iſſued to chuſe 
another in his Place. 

2. In the next place, the Right that ac- 
erued to the Plaintiff Sir Samuel Barnardiſton, 
He was duly elected Knight of the Shire. 

3. The Hjury done him by the Defendant, 
with the Aggravations of it, viz. Although 
the Defendant well. knew the Plaintiff wa 
duly elected, and tho he did return him, yet 
contrary to the Duty of his Office, as She- 
riff, and intending to oppreſs him, and to de- 
prive him of the Right he had, and on put- 
pole to put him to great Expence and Chat- 


gen, 


He did falfly, maliciouſly, and deceit- 
return another Indefiture with the former, 
importing, that another Perſon was choſen by 


the greater Part of the County. 


4 
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4. The Damage ſuſtained by the Plaintiff, 
iter the Writ was returned: 

1. He could not for a long time be ad- 
mitted to fit; to do his Duty, and diſchargs 
his Truſt, 

2. He was put to great Charges to prove 
his Election. 
3. He did ſuſtain great Pains and La- 
dine: 

5. The Right done him at lat, and the Sa- 
faftion and — made him. | 
1. By the Houſe of Commons. His Elec 
tion was declared good, and he was admits 
ted to fit. 
2. By the Fury. They have found the 
wrong done by the Defendant, and the 
Damage ſuſtained by the Plaintiff; and they 

have repaired him with 800 J. Damages. 

3. By the Court of King's-Bench. They 
have given judgment for the Plaintiff. 

And the Queſtion before us, is, whether 

his Judgment be erroneous? I hold the Judgs 

nent not to be erroneous : I am for affirm- 
ng of the Judgment. 

. I conceive the matter ſet fofth in the 

aintiff's Declaration to be actionable. 2. That 

e Wrong and Injury complaind of, is ſuch, 

Ir which the Law gives him a Remedy, And 

That he has taken his proper Remedy, by 

ringing this Action upori the Caſt. 

All this being in the Affirmative; the Proof 

it lies upon me. | 

My Ground and Foundation is this: . 

4 K 2 That 


1 
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Wrongs. And ſhould there be any 


fine remedio, Whoever has juſt Cauſe 


That where one Perſon does Injury to ax 
ther, and the Perſon to whom the Wrong 
done, ſuſtains particular Damage and Lok} 
the Injury, there the Law gives a Rem! 
by Action to the Party injur d. | 

But here is an Injury done, 3 

And here is a particular Damage ſuſtain d 
Therefore an Action lies. 

I ſhall firſt prove the Ground or Found 
tion, which is the major Propofition, 
where a Wrong or Injury is done, anda 
ticular Damage FANG, there the Lu 
gives a Remedy by Act ion. * 

1. From the Nature and Quality of t 
Law, which is to do right to all, and to g 
Relief and Redreſs to thoſe that rec 


where a Perſon might receive an Injury 
Damage, and yet have no Remedy nor | 
dreſs, the Law would be defective ; w 
would be a Reproach to the Law and G 
vernment. | | 
The Law has appointed ſeveral Courts, 
given them ſeveral Powers and Juriſdidion 
fo that in the one or other, every Perl 
that has ſuffer'd Injury or Damage, may mil 
his Complaint, have Right done him. 
Sir Edw. Coke in his Mag. Chart. fol. 40 
in his Expoſ. upon the Stat. of M. 2.6. 
ſays, it is an antient Maxim of the comm 
Law, Non recedant querentes a Curia Kt, 


complain, ſhall have their juſt Remedy. G 
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aria Regis non debet deficere in juſtitia ex- 
bibenda. 3 

Both theſe Rules and Maxims, which have 
dne and the ſame Senſe, are remembred in 
that Hat. of Mag. Chart. c. 24. ä 

In Pinchon's ca. 9 Rep. fol. 8 8. l adj 
That an Action upon the Caſe lies againſt 
Executors for a Debt due by the Teſtator upon 
ſimple Contract. And in the argument 
that Caſe it is ſaid, That by that reſolution, 
Juſtice and Right is advanced, and the Cre- 
dior paid his juſt Debt: and if the Debt ſhould 
be diſcharged by the Death of the Debtor, ir 
would (ſay the. Judges) be à great defect in 
the Law, that there ſhould be a Right, and 
no Remedy for it; and the Judges urge the 
maxim I mention d but now, Curia Domini 
Regis deficere non debet conquerentibus in 
Juſtitia exhibenda. 5 

In Meriel Treſham's ca. 9 Rep. fol. 3. it is 
urged as an abſurd thing in Law, that a Man 
ſhould have wrong done him, and yet ſhould 
be without remedy : And the reporter does 
obſerve, That the Fudges in all Ages have 
endeayoured to put the Rule of W.2. in ex- 
ecution ; Curia Domini Regis non debet de- 
cere conquerentibus in Fuſtitia exhibenda. 
Nay, the Law has iv great a Zeal for re- 
drefling of w that as ſacred at the” 
Maxims and Rules of the Law are; yet if 
there were any Rules or Maxims that ſtood: 
in our way to hinder, the Law would break | 
through thoſe Rules and Maxims, Father ther 4 
E . 


on 


0 an 
long 
Los 
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ſuffer an Injury to be without Remedy, 4 


. juria & delicta remaneant impunita ; which 
he himfelf expounds in this Senſe ; The Law 


ufer d wrong and injury, . 


fol. 71. about the middle. No Wrong or Ins 
jury either publick or private can be dine, 
but it ſhall be reform d or puniſb d in one Court 
or other by due Courſe of Law: And in the 
lower end of that folio, 4 failure of Fuſtire is 
abhorr d in Law. 1 
Sir. Fran. Bacon, amongſt the Elements of 
the Law, fol. 51. delivers this as a Principle, 
Receattur a placitis Juris patius quam 1. 


will diſpenſe with ſome Maxims, rather than 
Wrongs ſhould be unpuniſh'd, = 


2, My next Argument to prove this Poſition, 
That where an Injury is dane, and Damage 
fuſtain'd, the Law gives Remedy, ſhall be 
taken from the Nature of an Action, which 
is the ordinary Remedy the Law gives for the 
repairing of a private Wrong. 9 
Now what the Nature and Definition of an 
Action is, we leam from the moſt ancient Au- 
thors of the Law, as BratZon and Fleta, and 
the Mirror of the Juſtices, as they are col- 
lected by Sir E. C. 2 Inſt. fol. 40. and they 
all agree almoſt in the ſame words: 

' © Attio nibil aliud eſt quam jus proſequendi 
in judicio, quod alicui debetur, 5 quod na 
ettur ex maleficio, vel quod provenit ex di- 
licto vel injuria, ©  - © 1 2 

It is nothing elſe but a means or remedy for 


a Mar to have right done him, that haz 


4+ 


r 
* 


of Members to Parliament. 13 

It is the Argument commonly uſed; and 
the reaſon given to maintain an Action, and 
in particular an Action upon the Caſe, viz. 
that there is an Injury done, and a Damage 
ſuſtained. | 

Sir E. C. 12 Rep. fol. 128. Ref. p. tot. cur. 
Ifa Sumner return one ſummon'd or cited into 
the Spiritual Court, where in trath he was 
never ſummon'd, and he is proglounc'd Con- 
tumax, and thereupon excommunicate, he 
ſhall have an Action upon the Caſe againft BG 
the Sumner ; and the reaſon given, is, be- 
cauſe there is Tnjuria & Damnum. "Fis the 
ſame Caſe that is reported in Rolles's 1 Rep. 
fol. 63. by the name of PowfJe and Godfrey ; 
which I ſhall have further occaſion to mention 
before I have done: You have the ſame Caſe 
reported by Sir Francis Moor, fol. 835. 

This may ſuffice to prove the major Propo- 
ſition, That where Wrong and Injury is done 
10 any Man, and particular Damage ſuſtained 
by it; there the Law entitles him to an Ac- 
ton. 
For the minor Propoſition ; That in the 
Caſe before us, there is a Wrong and Injury 
done to the Plaintiff, , and a particular Damage 


ſuſtain d by him: To make this out, I ſhall need 
to do no more, than barely to relate the very 
Fact, and put it as a Queſtion to any plain Man, 
that has but a common Capacity, and no Learn- 
ing nor acquired Parts; and to ſtand to his 


or Judgment in the Caſe. 
* And the Caſe is no more than this; oe 
il K 4 The 
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The Plaintiff had the Honour to be*chaſs 
to that great Truſt and Employment, of j 
Knight of the Shire, by his Countrymem 
ſerve in Parliament; by which he was 
intitled to ſeveral great Privileges, and ts 
Wages for the Time he ſery'd. And "tis at 
Honour and Employment we all know jy 
highly eſteem d, and generally deſired and 
ſought after ; and he that deſires it, defines; 
good Office. The Defendant having the Offic 
of a Sheriff, and being bound by his Offial 
and Oath to do juſtly and truly: Et premiſ 
ſatis ſciens; that is, well knowing the Plans 
tiff had the only right to be return'd, and tha 
no other had the leaſt Colour for it; and 
where there was not the leaſt doubt or dif 
culty in the caſe; | 15 

Yet falſly, deceitfully, and maliciouſly, t 
deprive him of his Truſt and Office, on pu- 
poſe to put him to great Charges, 

He return d another Perſon with him. 

And after all, the Queſtion is, whether he 
has done him any wrong or no? 8 
By occaſion of this, the Plaintiff was bit- 
dred from ſitting in the Houſe, and was put 
to great Expence, and underwent great 'Trou- 
ble and Labour. And the Queſtion is, whe: 
ther the Plaintiff has been at any particulat 
Damage ? 

Shall I have my Action for a Half-penny 
Treſpaſs pedibus ambulando £ Does the Lav 
give me an Action of Aſſault and Battery, it 
a Man does but lift up his hand to ſtrike me? 

| of 
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oa 


for a few ill words, that will break no Bones ? 

xd ſhall I recover damage for theſe petty 
gs, and ſhall no Action lie for ſo gotorious 
RIS Injury as is done in this caſe? 
ar our greateſt work is to anſwer the many 
| a> Wbjc&ions that have been made againſt (this 
(don; which yet I will be bold to ſay, have 
ach more of Wit than of Weight in them. 
And the Difficulty rather lies in the great 
fice WWower and Intereſt of the Parties to the Action 
med of thoſe that concern themſelves in the Ex- 
i[o88plc and Conſequence of it, upon a politick 
an- ccount, than from an Uncertainty of the 
tha: that is, there is a deſign to model the 
and Wcliament to the humour of the Court. 
i Sir Edw. Coke, in his Preface tothe orb 


ep. fol. 6. in the beginning of the fol. affirms, 
a he never faw any Caſe of great value 


xeed quietly without many Exceptions in 


neſt of 1 „ | 

Object. 1. This is a matter that concerns 
e Government, and is of a publick nature; 
e Employment of a Parliament-Man, con- 
ng in Negotiis Regem, ſtatum, & defen- 
mem Regni & Eccleſiæ concernentibus. 
nd therefore the puniſhment of an offence 
mmitted, in reference to this, ſhould be by 
publick Proſecution, and not to be appropri- 


mends and Satisfaction made to any one 


lan. 

Anſw. It muſt be agreed, that publick In- 

ks, wherein all, or very many are _ 
cern 


ed to any particular private Perſon; nor the 
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But if I and my Horſe happen to fall intoth 
Ditch riding along the way, and ſo receire 


be fined to the King, and impriſoned. . 


cern'd, are proper for a publick Proſecutinn 
as in che name of the King ; or by a Prefix 
ment at a Leet, or Quarter Seſſions, 5 
But if any particular Man receive a parti 
damage by the publick Offence or Injury, 
mall have his Action; and this is confiftex 
enough with the Proſecution for the un 
As the Ca. of 27 H. 8. fol. 26, 27. Br. At 
Ack. Sr. Ca. Plac. 6. If a Man make a Dj 
upon the King's Highway, this is a wrong 
every Man that has a right to paſs that vg 
and he is preſentable at a Leet for this Offenc 


particular Damage, I may have an Addon u 
on the Caſe againſt him that made the Ditd 
9 Rep. 113.5 Rep. 72,73. It is the ord 
Caſe, A. makes an Aſſault and Battery u 
B. this is but one ſingle Act, but it bu 
double Aſpect; tis a Breach 'of the np 
Peace, and for that A. is indictable, and mu 


a particular Wrong to B. for which B. m 
have an Action of Aſſault and Battery, "and! 
cover Damages; and both of them confiftent 

So in our Caſe ; this falſe and malicious dot 
ble Return, it was an Injury to the King a 
Kingdom, and to the Houſe of Commons; | 
that while the Election by this means was u 
der diſpute, they wanted the Plaintiff's & 
vice and Aſſiſtance. It was a wrong to (lt 
County of Suffolk,” for the Knight of a Shi 
6 tenam poteſtatem pro ſe & communits 


N * f r 
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tatus ad faciendum & con ent iendum. 
t it was more particularly an Injury to the 
In that he was for ſome time depriy'd of 
Honour done him by his Country, who 
electing of him, ſettle that Cha- 

pon him, That he was magis idoneus 
ebene for the Writ commands ſuch 
be choſen. 
He was hindred from diſcharging his Truſt 
nitted to him by his own Country; hin- 
| from doing Service to the King and King- 
n; hindred of his Wages. 
The Stat. of 27 H. 8. c. 26. which unites 
gland to Wales, enacts, That for every 
te in Wales there ſhall be choſen one 
night to ſerve in Parliament, and one Bur- 
G for every Burrough ; and that the Knights 
| Burgeſles ſhall have like Dignity, Pre- 
inence and Privilege, and ſhall he allowed 
h Fees as other Knights and Burgeſles of 
Parliament have, and are allowed: By 
lich it appears, there are Dignities, _ 
cies, Privileges and Fees, 
has ſerve i in Parliament ; of all which, he 
tiff for a time was hindred by this falſe | 
ind in that it does concern the 9 
1, it argues the greater Injury done to the 
tiff; for every Member of Parliament for 
time he ſerves there, is inſtrumental in 


ing on the Government, which is an high 
our to him. Tu gere iaperie * 
be 
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ment. 

And /imce it does ſo nearly concern the 
vernment, we that are Jadges bould be 
more careful to diſcourage allAbuſcs cc 
by Sheriffs in Elections; it isof vaſt Cone 
— the Kingdom, that Elections ſhould bel | 
and Returns duly made without. 
indirect means uſed: And we, by our h 
ments, ſhould encourage all Remedies ag 
ſuch Abuſes and Practices. 

Beſides all this, the Plaintiff has beer 
to great Expences, and undergone great 
bour and Trouble; which is a private and 
ticular Damage, and therefore entitles hin 
his particular Action. 

A Juſtice of Peace may have an Adio 
Slander i in relation to his Office, yet that 
not an Office at Common-Law neither; 
yet it concems the Government. 

The Stat. of 7 H. 4. Cap. t. recites, I 
the Commons made a grievous Complaint 
the King, of the undue Elections of | 
Knights of the Counties; which (lays 
Preamble) be ſometimes made by affetiin 
the Sheriffs, to the great Slander of the C 
ties; and hinderance of the Buſineſs ol 
Commetalty of the ſaid Counties. 

By which it appears, how great the mil 
was in thoſe Days, and whence it came 
cipally, vis. — the Partiality of the N 
rifls ; And that Statue, to preyent the Al 


A 
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g does appoint the Return of Indentures 
ie Electors. Hut the Detendant in our Caſe 
u practis d an Abuſe even in the very Re- 


jy, by returning ſeveral Indentures, and fo 
ading the good proviſion made by that Sta- 


te. 
The Stat. of 11 H. 4, c. 1. obſerves, That 
Pain is ſet in ſpecial by that Stax. of 7 H. 4. 
pon Sheriffs, it they make Returns contrary 
that Statute, and gives power to Judges of 
\ſſize to puniſh them, and to inflict the Pe- 
alty of 100 J. upon the Sheriff; and the 
nights unduly return'd, are to loſe their 
ages: And all this depends upon the En- 
uiry made by the Judges of Aſſire. At this 
ime ſurely this _— 1 hou the 
xamining and determining Right, 
as not held ſo ſacred and ſo incommu- 
licable à thing as ſome would have it now ; 
r by this Szarute tis referrd to the Judges 
Aſſize. | Wor be 
But the principal Statute in this matter, is 
at of 23 H. 6. c. 15. which ſets out the great 
\buſes by Sheriffs committed in Elections; 
t recites, That of late divers Sherifls for their 
meular Avail and Lucre, have not made due 
ections of the Knights. One would think 
dy thoſe words (for their Lucre) that there 
as Money ſtirring upon theſe Occaſions, e- 
en in thoſe times z and that ſome Men paid 
Far to be chaſen Parliament-Men; or — 
| ow 
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how could a Sheriff make profit tb hink 
by an Election? And to be a Parliamerit-My 
it ſcems, was a very deſirable thing in thoſeyi 

And foraſmuch (lays the Statute) ar 
ſuſficient Pam and convenient Remedy, i 
the Party in ſuch Caſe grieved; is not ordaine 
in the ſaid Statutes againſt the Sheriff; 
therefore provides a better Reniedy. 

But let us, to our purpoſe, obſetve by ti 
way, that it mentions the Party grieved; h 
that there is @ Party grieved : It is not mers 
ly a publick Offence, but an Injury to ſons 
particular Perſon, and to ſothe one Perſbn; fi 
it ſays, the Party grieved, but it does not mes 
tion who that Party grieved is. So that it m 
be objected, that thoſe words (the Party grid 
ved) refers to every Elector, as well as tit 
Knight elected. ( 

But the enact ing Clanſe expouhds the word 
and declares whom the makers of that Lay 
meant; for it makes the firſt offer of the Fn 
feiture to every Perſon choſen Knight, 1 
not duly return'd ; ſo then tis plain, that tt 
Knight elected, and not return d, is the Pa 
grieved, If he has a particular Wrong det 
him, then it follows he ought to haye a pat: 
ticular Remedy and Satisfaction: And he * 
a Party grie ved before theſe Statutes made, ant 
this Penalty and Remedy given; for theſe du 
tutes do not firſt make him a Party grieveq 
but mention him as being ſo before. If 1 
were ſo before, furely the Law gave him ond 
Remedy, or clic there was a Gravamen wil 
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Remedium ; which would have been a 
ſect in the ſame. 5 
0bjettion 2. Is that which I think is moſt 
ad upon, and that has moſt weight laid up- 
it, Viz. That this Attion concerns an 
fion of a Knight to the Parliament, and 
fore belongs to the Furiſdittion of the 
rliament, and ought to be determined there, 
{not by any Court inferior to it. | 
nſw, To this i has been truly anſwered, 
it tho' in this Caſe we have often occaſion 
peak of the Parliament, and to mention an 
tion to Parliament, yet the Right of Elec- 
is not call'd in queſtion, nor was it to be 
d in this Action, but was determin'd by 
Houſe of Commons; and this Action is pur- 
t to that Deciſion of the Right of Elec- 
by the Parliament, and grounds itſelf up- 


ſhall, however, take this occaſion, in the 
place, to ſhew in what Matters that 
ern the Parliament, the Judges of Meſt- 
ler-hall have in all times, and muſt med- 
and take cogniſance of them. And in 
next place, what they have declin d and 
to the Parliament. 
They have debated and refoly'd what 
good Seſſion of Parliament, and what - 
1, and what makes a Seſſion ; asin Tr. 12 
in B. R. Rolles, Rep. 29. There were 
al Acts of Parliament that had paſt at a 
er Pacliament, which were continued only 
ie firſt Seſſion of the next Parliament, and 
5 an 


YR 
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in that Caſe they held thoſe Acta then * 
force: for tho the Parliament had met, 
no Act paſſing, they therefore e * 
no Seſſion, and there was a that th 

Judge ſhould determine this : For wh 

King and Parliament make Ace, yet 
Courts in Weſtminſter put thoſe 4 * in & 
cution, and th muſt firſt lately the 
ſelves. 

2. Whether they are in 1 force or not 6; 
che Prince's Cale, 8 Rep. Whether the 
ter made by King E. 3. to the Prince, were 
Att of Parliament or not, is here argued 
reſolv'd. So 4 H. 7. 18. 6 and 7 H. 7. 14,14 

-3. In Rolles's Abr. 1/t Part. fol. 93. | 
19. under the Title of Action the Cu 
there is cited 17 E.3.in B. R. Rot. 69. wit 
an Action is brought by John Bokeland, Ku 
of Wiltſbire, againſt the Sheriff of thatC 
ty, for not leyying 10 4 45. pro expenſs ft 
2 — rig in Parligments. No Nor 
order to the Recovery in this Action, = 
things relating to the Parliament, as, When! 
Parliament began? How long his Attends 
Was? and divers other Queſtions relating to 
Parliament, muſt of neceſſity be incident. 

i0Elz. Dyer. fol. 275. The very k 
_ Ho ol. there is an Action — 

ainſt the Keeper, for letting a Burgeſs 
Parliament . large Fa, Writ di 
Jegio Parliamenti, who was in Execul 
The Lord Dyer ſays nothing there whit 


22 8 But Sir Francis Moor, i 
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deb. fol. 57. at the lower end of that fol. re- 
hots, that it was held by Dyer, that if one 
ondemn'd in Debt or Treſpaſs, be choſen to 
he Parliament, and after taken in Execution, 
t he ſhall not have his Privilege of Parli- 


ment: And, as he ſays, it was ſo held by the 
ages of the Law in the Caſe of Ferrers, and 


et (as they held) it was minus juſte ; which 
aſe of Ferrers was the ſame here mentioned 
fore to be in Dyer, fol. 275. as appears by 
ſr, Crompton in his Juriſdiction of Courts, 
vl. 8.6, | , OY a 

So that ſome things relating to the Parli« 


Ictermine, and the Judges cannot avoid it, if 
hey will do juſtice. | | 

2. But ſome things there are concerning 
he Parliament, which the Courts of West- 
mſter-hall may determine if they think fit; 
r they may, at the difcretion of the Judges, 
ſpend their further Proceeding, - and refer 
- till the Parliament meets to determine 
em, 

33 H. 6. fol. 17,18. It is there debated by 
he Judges, whether it were a perfect and legal 
t that paſs'd in Parliament, againſt Sir 
fohn Pilkington for a Rape committrd by 
Im, and it depended upon the courſe of the 
wo Houſes, in their tranſmitting of Bills from 
dne to another, and of indorſing the Bills; 
nd they ſent for the Clerk of the Parliament, 
nd conſulted with him about it; and there 
L Forteſcue, 


hat tho his Privilege was indeed allow'd, 
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Forteſcue, Ch. Juſtice, held the AR in queſtion 
to be a good Act of Parliament; but, ſays he 
trad venture the Matter, or Queſtion ſhal 
wait, till the next Parliament meet, and the 
we may be certified by them of the certainty 
the Matter, By this it appears, that * 
ges did not diſown the Furiſdiftion ol th 
Cauſe that was ſo nearly depending upon the 
nſage of Parliament, but that it belong 
to them, and not to the Parliament; yet it wa; 
convenient to be adviſed by the Parliament, 
and to wait till then. 

And Sir Edward Coke, in his 2 In. 491, 
tells us, that Matters of difficulty were uinaly 
adjourn'd to Parliament. 

3. Some things there are that concern th 
Parliament, wherein the Courts of V. 
minſter-hall maſt not intermeddle, but the 
Juriſdiction belongs to the Parliament only, 

By the Statute of 4 H. 8. c. 8. tho all in a 
Ad, that concerns one Richard Strode, is am 
vate Act; yet there is one Clauſe isa g 
Act, and is declaratory of the antient La 
and Cuſtom of Parliament; viz. 

It is enaQed, that all Suits, Accuſement 
Condemnations, Executions, Fines, Amerd 
ments, Puniſhments, Corrections, Charges 
Impofitions, at any time from thence-forth 
de put or had upon any Member, for any Bi 
Beaking, reaſoning, or declaring of any ne 
ter concerning the Parliament, to bt 
muned or treated of be utterly void and 

none effect. This concerns none but Me 
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Parlliament, and it provides for Freedom 
Debates, in Matters that are proper to he 
ited of in Parliament. 
The Lords for themſelves only, and fot 
cir own Houſe, made claim of this Privi- 
ge and Juriſdiction, 11 K. 2. num. 7. Sit 
obert Cotton's Abr. fol. 321. but it is limited 
ly to Matters mov'd in Parliament, and 
e King allow'd it in full Parliament. 
And Sir Edw. Coke in his 2d Inſt. fol. ts. 
ys, that, pari ratione, the like belongs to 
-Houſe of Commons. * And this is the rea, * Cris, 
, ſays Sir E. C. that Judges ought not en 
e any opinion of 4 Matter of Parliament, Elliot, and 
cauſe it is not to be decided by the common n F., 
ws uſed in other Courts, but ſecundum le- like Plea 
n & conſuetudinem Parliament. *o the Jus 
Jo likewiſe in Caſe of the Privilege of a 8 
ember 4 Parliament, againſt Suits and Ex- King's- 
tions, fitting the Parliament, the Judges have 
usd to give their Opinion, tho' demanded by 
Lords, as they did in the Caſe of Thorp, 
aber of the Houſe of Commons, who was 
en in execution between two Seſſions of Par- 
nent ; of which the Comnions made com- 
int to the Lords, and the Lords ask'd the 
"ce of the Judges, whether the Speaker 
zt to be deliyer'd by Privilege of Par- 
nent. The Judges anſwer d, that they ought 
to determine the Privilege of the Hab 
t of Parliament. The Caſe is 3 1H. 6. fol, 
les Abr. 2d part 94. Caſe 1. See 39 H. o, 
Robert Cotton s Abridgment, num. 6, 
"5 > Con- 
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Concerning departure from, Parlia 
(fitting the Parliament) and not attendin 
cording to their Duty: The Caſe ſeems d 
ful, whether any other Court than the] 
liament can determine of that Offence, it fe 
ing to be of a middle Nature. For tho i 
an Offence committed by a Member, and 
in Parliament-time, which argues for their 
vilege, and againſt the Juriſdiction of a 
ferior Court, eſpecially while the Parlia 
ſits, who undoubtedly may take cogni 
of it, and puniſh it: Vet on the other 
when the Parliament has not taken cogun 
of it, and the Parliament is riſen, why fu 
not that Offence, at the King's Suit, be 
niſh'd in the Har-Chamber, while that 
Court, and now in the King's-Bench! | 
why ſhould Privilege protect againſt ! 
attendance, when the true ground of I 
lege is by reaſon of Attendance, And 
Plowden,who was a very learned Lawyehl 
mits to the Juriſdiction, but 7r verſes bi 
parture, as the Caſe of the Biſhop of! 
cheſter, 3 E z. remembred by Sir EA 
Coke, in his 24 Inſt. in his Chapter of! 
liament, (as far as he reports it) ſeems 
to be an Authority againſt the Juriſdia 
any other Court beſides the Parliament! 
in ſuch Caſe of Proceeding againſt a Me 
to puniſh him for Non-Attendance. Fi 
Biſhop being impleaded by original Vi 
the King's Suit (which I ſuppoſe, was 
King's-Bench) quia receſſit a Parliamen 
licentia Regis: 
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The Biſhop pleaded, quod ipſe eſt unus de 
ribus, & dicit, quod ſi quis eorum deliquerit 
Dominum Ate in aliquo Parliamento, 
Parliamento debet corrigi & emenaari, & 
n alibi in minors Curia. And fo Sir E. C. 
ems to leave the Victory on the Biſhop's ſide, 
d that his Plea ſucceeded. But Sir Francis 
ſoor, 779, 780, reports the Caſe of the Lord 
urton, and the Pad Mordant, how they 
ere deeply fined in the Star-Chamber, 4 Jar. 
r abſenting from Parliament, at the Com- 
aint of the Attorney-General, ore tenus. 
nd there were then preſent in the Har- 
amber, the Lord Chancellor, Chief Juſtice 
opham, Fleming, and Walmſley : And for 
xecedents to juſtify the Proceeding againſt 
em in that Court, they cite the Caſe of the 
arl of Cornwall, 4 H. 3. and the Biſhop of 
incheſters Caſe, (which I mentioned but 
dw) 3 E. z. how that for departing from 
rliament, without Licence, their Lands were 
Ized, 

but the Objection in our Caſe is, concerning 
matter of Election of a Knight of a Shire 
ierve in Parliament; that no other Court 
it the Parliament muſt meddle in it, as the 
bjeQtors would have it. 

Anſwer, It is not impertinent therefore, 
enquire briefly of the true Juriſdiction in 
us matter. 7 

Sir Robert Cotton affirms, that Writs of 
mmons for Knights of the Shire to ſerve in 
liament, began 49 H. z. and that the ad- 
KL 9 mittance 
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mittance of Commoners into the Parli 
was purpoſely to leſſen and curb the Pong 
of the Lords, aſter the daring Earl of Lejcef 
was lain in the Battle of Eveſbam, (whic 
was that very year) and the Barons were u 
tally routed by Prince Edward, (afterwat 
King E. 1.) and King F. 3. was reſcued out. 
their hands, And to back that Opinion, 
is obſerv d, that the firſt Mrit to the Sherify 
to ſummon two Knights out of every Shin, 
that is to be found upon Record, is that of th 
Cloſe Roll 49 H.3. (the very ſame Year) dj 
1o and 11, Thus Mr. Prynne affirms in his hs 
face tq the Abridgment of the Records of the 
Tower, fol. 11, in the beginning of that fi 
and fol. 13, b. in the middle of that fol. 
But we muſt not bg govern d by Hiſt 
rians in matters of Law; and therefore, no 
withſtanding this Obſervation of Sir Rohr 
Cotton's and Mr, Prynne's, we muſt preſun 
that the Houſe of Commons and Elections d 
Knights of the Shire, are as antient as th 
common Law, and have been time immens 
rial, becauſe we find no written Law thi 
does firſt begin any ſuch Inſtitution. 
But to come cloſer to the ObjeRjon ; and 
to enquire, who arg the proper Judges of the 
Elections: | 
Mr. Prynne in the ſame Preface, fol. 14.6.1 
the middle of it, (as 1 my ſelf have foliod i 
for the Print has no folio's to the Preface:) 
The King and Lords (ſays he) were an 
ently ſole Judges of the Legality of Election 


J 
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Members of the Houſe of Commons, till the 
me of King Henry 7. 

And in Sir Robert Cotton's Abridgment, 
/. 392. in the year 1 H 4. num. 80. at the 


* prayer of the Commons, the King declares, 
t the Commons were only Petitioners, and 
it ("at all Judgments appertain to the King and 


ords, unleſs it were in Statutes, Grants, Sub- 
dies, or ſuch like, the which Order the Kin 
rould from that time to be obſerv'd. | 


1 BW But we know that the Houſe of Commons 
von poſſeſs'd of the juriſdiction of deter- 
be ining all Queſtions concerning the Election 
heir own Members, fo far at leaſt as is in 
er to their being admitted or excluded from 


ting there. But how far their judgment is 


We now no juſt occaſion to examine; for, as 


oncluding to all others to other purpoſes, I 


* 23 been obſerv d, the Plaintiff in this Caſe 
none, his Action upon his original Right 
na Election, and mentions the determination 
he! the Houſe on his fide ; and not only alledges 
hat he was duly elected, but fo return'd by 
tha de Defendant himſelf ; and that tho' he were 
or ſome time hindred from fitting by occaſion 
ae the falſe Return, made by the Defendant” 
been purpoſe, and the Election was under queſ- 
tion by it, yet he prov d it clearly to the Houſe, 
ad was admitted, and his Election declar d 
di eood: and taking it for granted that he was 


luly elected, he ſues in the King's-Bench, 
by this Action to recover Damages for the In- 
ury done him by the Defendant; for which 
LS the 
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the Houſe of Commons could not have hel 
him. For to that purpoſe they have no Juri. 
dition, for they cannot examine a Witne{ 
upon Oath, nor can they act the pat of: 

Jury to give Damages, nor have they 
power to award a Trial, or to cauſe the She. 
riff to impannel a Jury. » 
Object. 3. This is an Action of a new li 
vention, and prime Impreſſionis, and neve 
any ſuch was brought before, ſave that d 
Nevil againſt Stroud; which never had a 
Determination, 
_ nſw. Tis true, tis new, in the particula 
circumſtances, but not in the main, nor in the 
Subftance ; "71s neu, in that tis brought by 
one elected Knight of a Shire againſt the She 
riff, for @ falſe, and malicious Return of aus 
ther Indenture, whereby the Plaintiff was put 
to great Expence and Trouble; but tis mt 
new in the general nature of the Atiin. 
For nothing is more frequent than Action 
upon the Cafe where an Injury is done, am 
Damage ſuſtain'd ; nay, tis very frequent fat 
Actions upon the Caſe to be brought again 
Sheriffs for meer falle Returns, and that where 
there is no Malice, nor any of thoſe great ag 

gravations that appear in this Caſe. ,. | 
For this I refer you to the Caſe in Rll 
Abr. 1/t part, fol. 99. Getin, Palmer, and 
Marſbal, in the King's-Bench; where the 
Bailiff of a Franchiſe was newly remoy'd, bu 
tho he were remov'd, took upon him to a. 
ſwer, but made a falſe anſwer to the Sheriff. 
| Warrant 


* DIE 4 


Varrant, to execute a Fieri fac. againſt an 
aminiſtrator; and the Sheriff made that Re- 
un to the Court, and thereupon an Action 


f 1: Woon the Caſe brought againſt the Sheriff, and 
m iadg'd it lies, and that the Sheriff at his 
be- nuſt take notice who it the rightful 


Eser to his Warrant from any other. 

yer 19 H. 6. 29. An Action upon the Caſe a- 
of Win a Deputy Sheriff, for imbegeling 4 
vl 208 


19 H. 6. 38. by Paſton. If a Sheriff upon 


ul WS //enire fac return 4 Jury that is inſufficient 
the N pay 1//ues 3 the next Sheriff, to whom the 
by WW ſucs arc eſtreated to be levied, muſt charge 
be- imſelf with the Iſſues, and muſt not return a 


Nil, but ſhall have an Action u the 
ale, againſt his Predeceſſor, for his falſe Re- 
urn: yet here is no Malice, but at the moſt 
Neglect, or a Miſtake only. 

39 E. 3. 7. Brook. Action upon the Caſe 67. 
An Action upon the Caſe againſt a Sheriff, 
or not ſummoning and warning a Man in due 
me upon a Writ of Præmunire or Attach- 
ent, whereby he ſuſtain'd Damage, as Judg- 
ent given againſt him, or the like. This is 
ut a bare neglect or omiſſion, and ſeems to be 
he leaſt or loweſt ſort of Injuries; and yet 
ing accompanied with a particular Damage 
o the Party, tho' without any Malice on the 
heriff's Part, the Action will lic. 

3 £.4 20. Brook. Action upon the Caſe, 
. 91. by Danby and Pigot, for a falſe Ret 4 


* 


ly, 


of Members to Par liament. 8 351 


Bailiff of the Franchiſe, and accept of no 
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. If a Nibil be rcturn'd againſt me whohar n 
Land, F. N. B. 93. 31 E. 3. Fitz. Abr. PN ue 
6... s 


So for not returning a Writ of ſecond Dei 
verance, which is a meer neglect and wp 
feſance, tho there be no Malice, 21 E. 3.633 

r. Act. Sca. pl. 48. 5 Rep. 32.6. 91. 7 Re. 

So againſt a Biſhop, if he falſly return, He 
an Executor has not refus'd the Executorſi ihr: 
when re- vera he has refus d it, 24 Leon. 221. 

So againſt an Eſcheator, 9 H. 6. 60. o 
E. 4. 23. 27. | t 
Much more ſhall the Action upon the Ci 
lie againſt the Sheriff, as the Circumſtance pro 
of this Caſe are, where the Return is not only ec 
falſe, but he knew it to be falſe, and he d. ; 
it maliciouſly, with a purpoſe to hinder Ha 
Plaintiff from fitting, and to put him to «What 
pence, and where the Plaintiff has had ſo g om 
a Damage: And the Sheriff % his Oath vill 
oblig'd fo do right as well to poor as to nc 

in all that belongeth to his Office, 2. Tod 
no Wrong to any Man for Favour nor Hat: 
3. To diſturb no Man's Right. 4. Truly tor 
turn, and truly to ſerve all the King's Wm 
as far forth as ſhall be within his cunning : A 
the Jury by their Verdict in this Caſe, har 
found the Defendant to fail in every one 
theſe Clauſes of his Oath. And tho' the Cir 
cumſtances that do diverſify all Caſes, are nes 
in this caſe ; yet tis very frequent in Action 
upon the caſe, to have new Caſes and new Cir 
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mſtances ; and there is nothing more fre- 
vent than this Variety and Novelty. 
Sir Francis Bacon in his Book of Advance- 
ent of Learning, ſpeaking of Caſes omitted 
Law, fol. 38. ſays, that the narrow Com- 
uſs of Man's Wiſdom, cannot comprehend 
l Caſes which Time hath found out; and 
herefore Caſes omitted, and new, do often 
reſent themſelves : but every new Caſe does 
ot require a new Law, for then the legiſlative 
Dower muſt be continually exercis'd ; but tho 
t differs from former Caſes in Circumſtances, 
yet it may fall under a general rule, or be 
roceeded upon by parity of reaſon, abi eſt 
adem ratio, ibi idem of fe | 
And the Statute of V. 21. cap. 24. has 
ade ample Proviſion for all ſuch new Caſes 
hat fall under a general Rule, but have no 
om'd Writ, or Writ of courſe that fits it in 
l the particulars and circumſtances. In con- 
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d iys that Statute. 

n the 87h Rep. fol. 48. Jebu Webb's Caſe, 
ere you have the diſtinction of Writs ; ſome 
mae brevis formata ſeu de curſu, and from 
u bence have the Curſitors their name, becauſe 
ar icy have the drawing of thoſe Writs. 

ed Some are Brevia Magiſtralia, que nec ſunt 
C curſi, nec formata, i. e. de aliqua certa 


orma, ſed ſæpius variant ſecundum vari- 
letem caſuum, factorum EY querelarum, (as 
re Actions upon the Caſe) c. which have 
ot any certain form, but are upon _— 

awn 


mil: caſu, ſimili remedio indigente, fiat bree, 
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and to which his Oath oblig'd him, and thi 


pence in any other Court but at common Lay, 


cumſtances, yet in many reſpects it is a parallel 
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drawn by the Maſters of the Chancery, and 
from thence are call'd Magiſtralia. All this 
by virtue of the words of the. Statute of V.: 
c. 24. Coucordant Clerici in Cancellaria 4 
brevi faciendo. 2 Inſt. 405, 406, 407. 

And many new Caſes may be put, that hay: 
no parallel Caſes to be found in our Books, i 
all the particulars and circumſtances be re. 
garded ; as the Caſe 8 Car. Croke 291. inthe 
King's-Bench, where an Action upon the Caſe 
is brought againſt an Apparitor, for what he 
did in his Office, vs, for falſely and mali 
ciouſly preſenting one, and that in the Sin 
tual Court, for Incontinency. This was 
gainſt an Officer for what he did in his Office, 


was for a thing done in the Spiritual Court, 
Viz. the Conſiſtory Court at Exeter, and for 
a matter meerly of Eccleſ. Conuſance, vi. 
Incantinency, wherein the Law had nothing 
to do; and this Caſe had not parallel no 
precedent before it: and yet being an injury ai 
damage to the Party preſented, and done falſeh 
and maliciouſly, 9 without colour, and for 
which the Party injur'd, could have no recon- 


it was adjudg d the Action lay. This Cate 
tho' it had no parallel before it in all the Ci 


to the Caſe before us. There is the like Action 
againſt Conſtables for making a falſe Preſent: 
ment, Croke Car. 467. and the Caſe I eitel 
before againſt a Sumner, 12 Rep.128, * 


T 


D 


kd _ vis  _ aA — _ an 


> 1 — TE 
of Members to Parliament. 
And for that ion and Obſeryation con- 

cerning the Novelty of this Action, this more 

may be ſaid in anſwer to it; that till of late 


= K 


E. 
Ld 


4 Years, Sheriffs have given no occaſion for the 
like Action as this; for double Returns, upon 
* Elections to Parliament, have not been in an- 


tient times. 

Mr. Prynne in his Brevia Parliament aria 
rediviva, fol. 137. obſerves, that there were 
not above two or three Caſes of Elections queſ- 
tion d from 49 H. 3. till 22 E. 4. for aught 
appears by the Returns, or Parliament Rolls, 
and not ſo much as one double Return or In- 
denture. | | 

And the common Law does comply with and 

conform to the general Opinion and Genius of 
the Kingdom, and values what they generally 
eſteem and value, and diſeſteems what they 
value not. 

Heretofore an Election to ſerve in Parliament, 
was not a thing ſo deſirable and ſo much ſought 
after as now- a- days it is; and it is not the de- 
fire or ſeeking after it, that is to be diſlik d 


i WY e condemn -d. for he that defireth the Office 
ut of a Biſhop (ys the Apoſtle) deſires a good 
if Office; but it is the undue means uſed, or the 
ill ends for which it is defir'd, that makes the 
Ile ſeeking bad. 

b Mr. Prynne ut ſupra, fol. 165. mo 1 E. 3. a 
1 Writ iſſued to elect two Knights for the County 


of Northumberland, and the Sheriff return d 
this Anſwer, communitas comit. Northumbriæ 


aue reſpondet, quod ipfi per inimices Scotiæ — 
unt 


158 An Argument concerning Elactim 

ſunt deſtructi, quod non habent unde ſolve 
expenſa duobus militibus profictſſuris ad cow 
ſilium apud Lincoln. tenendum. 

In his fourth part of his Regiſter of Par. 
liamentary Writs, is mention of a Patent of 
Exemption granted 42 E. 1. to the Town d 
Torriton in Devonſhire ; which Patent recite 
in its Preamble, that the Men of that Tow 
never uſed to ſend Burgeſſes to Parliamen, 
till the Sheriff 21 E.1. ſummonitos fuiſſe me 
litioſe returnavit. | 
So that a malicious Return to Parliament, i 

no new thing, but has been formerly done; 
and as the Plaintiff in this Action has well ſuc 
the Sheriff for returning another with him, 
ſo I make no doubt, but as the Caſe then ſtood 
with the general humour and opinion of the 
People, thoſe of Torriton might have had ther 
remedy againſt the then Sheriff, for retumiq 
them ſummon d. > 

And the Law is ſtill the ſame, in that it {till 
ſets a price and eſteem upon that which the 
People generally eſteem and value. 

And ſeveral Caſes have been put to prone, 
that new Statutes have given occaſion to nev 
Actions upon the Caſe, which Actions could 
not have been ſued at the Common Law; and 
yet thoſe new Laws and Statutes do not give 
thoſe new Actions, but only occaſioned them. 
Barnes werſ. Carey 12 Jac. King's-Bench, 
Rolls's Rep. fol. 47. 

The Plaintiff there brought an Action upon 
the Caſe againſt the Sheriff of Briſtol, * ſuf 

ering 


of Members to Parliament. 


ing J. S. to eſcape ont of his Cuſtody. 
. H. being committed by the Commiſſioners 
f Bankrupts, for reſuſing to anſwer Interr. 
- Plaintiff being one of the Creditors, and 
. . a Bankrupt ; and after many Exceptions 
ken to the Declaration, the Court gave Judg- 
ent for the Plaintiff, And yet there was no 
ch thing as a Commiſſion of Bankrupt at the 
mmon Law; but the Common Law takes 
caſion by the Statutes of Bankrupt, to give 
ch an Action upon the Caſe, which before 
oſe Statutes could not have been ſued. 
In like manner, the Common Law takes oo- 
ion by thoſe Statutes that give the Action 
f Waſte againſt Tenants for life, or years, a- 
anſt whom it lay not by Common Law, to 
ve an Action upon the Caſe againſt ſuch 
enants, if they will not permit their Lefſors 
enter upon the thing demis'd, to view whe- 
er Waſte be done or not. Croke 24 part, 
78. | 
Object. 4. That there is not one Caſe in the 
4 parallel to this Caſe, for a Sheriff to be 
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ing more than the Truth: tho Actions for 
uſe Returns are frequent. 

Anſev. This is an Action for a falſe Return, 
| ſomething more: That it is for a falſe Re- 
um, appears by that Allegation, that he did 
ally make his Return, and the Jury have found 
lo, and we muſt believe it. And it was 
ile in this, in that he return d an Indenture 
retended to be under the Hands and _ 


ed for returning the whole Truth, and ſome- 
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any 


plac. G. tho in ſome particular Caſes ind 


* 
# 
- * um 
/ | 


of divers Perſons, as the greater part of ty 
ſaid County, purporting the Choice of 100. 
ther than the Plaintiff to be Knight of the 
Shire. The Plaintiff does not alledge thy 
there ever was any ſuch Indenture ſeald 

perſon, but that the Defendant did fil 
return another Indenture, purporting the ſany 
to be made by divers Perſons, &. So u 
we may reaſonably underſtand it, that in tui 
there never was any ſuch Indenture ſeal'd by 
any but the Sheriff himſelf, and not by ay 
others that were preſent at the Election. 24 
'Tho' the Sheriff have return'd the whole truth 
yet together with that truth he returm x 
falſhood, that till it was re-examin'd, it cou 
not appear which was the truth, and in ti 
mean time the Plaintiff ſuftain'd all his D 


mage. 42 14448 

Object. 5. That the Sheriff acted herein 
a Judge, and therefore if he err, he is not 
be ſued for it, but his Error may be reforal 
and the Law will not ſuffer an Averment ter 
ing to the diſcredit of a Judge. P.. 
491. b. and Dyer, 89.6. 

Anſw. All this is true, as to one that i 
Judge of Record, in reſpect of the great 
and authority, and the great Truſt the Ki 
and the Law repoſes in a Judge of Rect 
But the Sheriff is no Fudge at all mw 
he acts in the Election of Knights for 
hire; but is only an Officer upon R 
9 H. 6. 53. and 60. Br. Ab. Tit. Ad. |. 


—_ 


of Meprbers to Parliament. 
he Sheriff is a Judge as in a Fufticier, 6 Rep. 12. 

/ fin. and a Judge of Record, as in a Realſſeiin 
by the Statute of Merton C. 13. 

Object. 6. The Statute of 23 H. 6. e. 15. has 
rovided a Remedy againft the Sheriff, for any 
buſe committed by him in Elections, viz. the Pe- 
alty of a hundred Pounds, in cafe of Knights of 
De Shire, to the Knight injur'd ; and it does re- 
te in the Preamble, that a convenient Remedy 
or the Party grieved, is not ordain'd in the for- 
ner Statutes : and from hence it is inferr'd, that 
here was no Remedy for the Party griey'd at the 
ommon Law, nor before this Statute. 
Anſw. I have already prov'd that there was a 
emedy at the Common Law, and before this 
tute; and this Statute is an Argument to 
, for this Statute mentions à Party griev d, and 
ere could be no Grief without a Remedy, other- 
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cannot be deny d, but that if there were a Re- 


e Affirmative, does not take it away, only it 
ves another Remedy. 
And for the Words of this Statute of 23 H. 6. 


ot ordain'd by the former Statutes: This does 
dt argue that there was no Remedy at the Com- 
jon Law, nor does it argue that there was no Re- 
edy at all, but that there was no convenient Re- 
iedy by thoſe former Statutes ; and thereupon 
te Statute of 23 H. 6. gives an hundred Pounds 
the Knight injur'd by an undue Return. 
I ſhall put ſome like Cafes, where Acts of Par- 
ament give Remedies, where yet there were 
M other 


161 


iſe the Law would have been defective. And 


jedy at the Common Law, this Statute being in 


lat a convenient Remedy for the Party griev'd is 
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other Remedies before at Common Law, and 
Party may ſue for either, Rolli Abr. 16 
fol. 93. caſe 20. 

A Diſtringas is awarded to the Sheriff od 
ſtrain the Defendant in an Action, and the $h 
riff returns two ſmall Iſſues, tho an Averme 
lies by the Statute of W. 2. c. 43. yet the Pla 
tiff may well have his Action upon the Caſe 
gainſt the Sheriff, becauſe it = iy pinky the 44h t 
of the Statute, that it is a falſe Return. 
the Argument there uſed, vs, 

If the Action upon the Caſe did not lie, in ſ 
Caſe the Plaintiff had not any Remedy at 1 
Common Law, which was greatly gray 
and the Statute (as is there obſery'd) tho i 7 
a new Remedy, and takes no notice of any 
that was before in the Caſe; yet it does not. 
ſtrain the Plaintiff from any Remedy that he is 
at the Common Law: *Tis there indeed made 
quære, but Serjeant Rolls has this Note . 
that Tr. 3. Car. one Mrs. Bennet, upon n 
Advice, brought ſuch an Action upon the 
againſt 'the Sheriff of London, for returning t 
{mall Iſſues againſt the Mayar and Commonalt 
of London. 

The Statute of V. 2. c. 24. (Sir E. C. 2 Toft 
404,405.) firſt gives an Aſſize of Nuſance, agal 
the Alienee of him that levied that Naſance, dl 
that Statute ſeems (as Sir. E. C. obſerves) to 
derſtand that the Party griev'd Was without « 
Remedy before, for it provides in theſe word 
de cætęro non recedant querentes a Curia N 

fine Remedio ; yet Sir E. C. takes Notice, fol. 40 


of bis 20 Bu at 1 lower end of that Jil f vp 
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Words (4 curia) that the Makers of that | 
#7 knew well that the Party injur d by the 
[uſance, might enter upon the Ground of the 
ong-doer, not only when it was in his hands, 
it after it was aliened too, and abate the Nu- 
nce, and ſo preycnt himſelf of the Remedy 
Aſſize of Nuſance given by this AQ. And 
des this, he had another Remedy by Action, 
If he had any particular (ſays Sir 
C.) he might bring his Action upon the Caſe, 
| recoyer Damage, ne querentes recederent a 
ia ſme Remedio. 
0bjeF@The Ground of this Action againſt the 
rf, is for making a double Return. Now 
Declaration ſets forth only one perſect Return, 
d that is of the Plaintiff's Election, which the 
laration ſays, was ſecundum exigentiam brevis, 
| it was by Indenture under Seal of the 
ff and Electors; and tho' the Plaintiff al- 
ges that the late Sheriff and the Electors re- 
d another Indenture of the Election of ano- 
r Perſon, (which is the gravamen that he com- 
ins of) yet that appears to be no Return, for it 
not ſaid that that Indenture was under any 
5. And the Statutes of 7 H. 4. c. 15. and 
6. c. 7. require Indentures. enſealed by t 
tors to be tack d to the Writ; which Inden- 
s ſo ſealed and tacked, ſhall be holden for 
Sheriff's Return. e. 
nſw, This other Indenture laſt mentioned, 
} be underſtaad an Indenture enſcaled in like 
mer as the former, for the Declaration juſt 
ment ions the firſt Indenture, whereby the 
iff was return'd to be choſen, and * 


110 An 2 concerning Liese e 


s* Fea 


 ” "AS * 
. — * 
MS | 


js ſaid to be fo enſeated, as the 
and then the Declaration fays, that the 
together with that Indenture, return d another 
denture ; ſo that it maſt be reaſonably under 
to be an Indenture in like manner eta 
And then tis ſaid by the Declaration of this 1 
Iadenture, that it was amexed to the Wi 
and fo return d by the Defendant the Shei 
| Which muſt therefore be preſum d to be an Ind: 
ture enſealed, vr elfe to what purpoſe did the T 
annex it to the Writ, and wy 
And further the Declaration fays 
of the falſe Return, the ws Yin 
* be admitted into the lower Houſe, till he 
made proof of his Election. Now if That od 
Indenture were not enſealed, it could not be 
to be a falſe Return, for it would indeed ty 
been no Return, and it could not have hind 
the Plaintiff from admitted, nor put hin 
the Proof of his Electi 
And that the Indenture muſt be undetficed| 
Indenture, enfeal'd by thoſe that were preſent 
the Election, appears by the Writ, the Fo 
whereof you will find n Crompt. Juri 
of Courts, fol. 1.6. the Clauſe is this, 2 
nina corundem milit um, fic electorum in 
Indenturis inter te & illos qui hujuſmod 125 
interfuerint inde conficiendis infeti. And iu 
ther Clauſe : Et electionem illam fub Hilo 
& ſigillis corum qui E leftiont illi ini 
nobis in cancellariam certifies, remittens 
alteram partem Indenturar. POE un 
conſut am una cum hoc breve. 4 
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ENQUIRY. 


INTO THE 


Power of Diſpenſſ ing 


"WITH 


15 R II. Cap 2. 
happen from Popiſh Recufants. 

| OR pꝛeventing Dangers which may 

© quicting-the Binds ot his Majeſttes 
good Subjects, Be ft enacted, &c. That eve 
2 Military, &c..02 ſhall have. Command oꝛ 
Place of tun from 02 under his Bajeſty, - 

etſonally appear in the Court of Chancery, 
Kn nin as Court of 


Penal STATUTES... 

in Act for preventing Dangers which may 
happen from Popiſh Recuſants, and 
Perſon that ſhall bear any Office, Civil 
Ne. within the Realm of England, &c. (hall 
Puar- 


'$ 


| Add ma 
a. colts 
F 1 
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and there in open Court, take the lever 


Paths and theSacrament in the ſaidCourts 


_ Ipſo facto adjudged uncapable, and iat 
in Law to all intents and purpoſes 'whati 


after the lald times expired, wherein he dan 


The Power of Diſpenſing 
Quarter ⸗Seſſions in that Coun K 
ſhalt reflve within ores Potts ART 
his Admittance into any of the fan Den; 


Daths of Supzemacp and Allegtance, an! 
ſhall alſo receive the Sacrament of the Law's 
Supper. acco2ding tothe Uſage of the Chu 
of England, in ſome Pari Church, wa 
ſome Low's-Day, tmmediateip after Ofvin 


And every the Perſon, afozeſaid, that du 
02 Gall neglect oz refufe to take the ſad 


and at the reſpective times afozeſa(d, (halle 


ment as afozeſatd, and yet 
02 refuſal,ſhall execute any of the ({ 


MVSEVM 
BRITANNICVM 


= - _ _— 


oith Penal Statutes. 


1 n the amm time when the Perſons 
Yrned in this Ac (hall take the ſald Daths, 

p hall lſkewile ſubſcribe the Declaration 
ainſt the Beltef of Tranſubtantiation un- 


the ame Penalties as by this Act is ap- 


—— 


Phe 2 Jac. II. Is the King - Bench. 
iff, in an Action of 


ir Godden P 
Debt of 500 l. 5 4 I the Act 7 
25 Car. 2. for preventing D 


ers from 
Pipiſh Recuſants. 16s &7 * 


Sir Edward Hales, Bar. 


HE Plaintiff declaves, That the De- Dehn- 
fendant after the Fir Day of Eaſter- uon. 
1673, ſt. 28 Nov. 1 Jac. a. at Hack- 
ton in Kent, wes admitted to the Office 
4 Colne of Fvot Regiment. 

t being a Military Office, anda Place 
rf ander the King, and by Authority 


the King. | 
dant. held that Office b 4 
1 | 


ud the 


Si Months next after 
OV, ? 
is thence, tili the Time of this - 4 
begin, he war and ftill is an Inha- 4 | 
Reſident of vbe Perl nw 5 


b F EE FN LL2 720 ET. 
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And the Plaintiff taking. it by pn 
ſation, that the Defendant within I 
Months next after his Admiſſion my i 
ſaid Office of Colonel, did not rererue the 
TS in Manner as the Ad e 
neglected to receive it. 

Avers, that the Deſendan did dent HO 
to take the Oaths of fy Wy 
France, eitber in the Chancery, or u 
King's-Bench, or at any Quarter-S:| 
in Kent, or in the Place where: Be 4a: 
Aident, either the next Term after bis. 
miſſion to his ſaid Office, or within, th 
\. Months after. © 

5 755 that N Defendant after fi 
Fs, / 2. v0 Mar. a Jac. 2. at: | 
Kent, wy exerciſe the ſaid Office, and 


N 


doth, contrary to the — nog 
For _— Dangers from. Papiſh 


we" Sd | un the Deſendet ai Rock 


| at the Aſſezes beld 2 
duly indicted for Aae le his ne 125255 * 
executing the ſaid Office en 0 theſe 
Statute. 
And thereupon duly Coniee, At b 


Becord 2 appears, e | | 
Plaintiff became ores to this ol 
forfeited by the Deſtud aut. 
The Defendant | pleads," that "the 

within the three Months, in i Mecis 
tion mentioned, and before the next 7 
VQuarter-Sefſions, after his admitiat 
1 * 1 1 


| I. * 


ith Penal. en 


aid Office, and before his Suit began, 
95 1 Jac. 2. by lus. Letters 3 
tr the Great-Seal,and here produced in 
wrt, did diſpence with, pardon, remit, 
{ diſcharge (among others) the Defen- 
wt from taking the ſaid Oaths, and from 
ceiving the Sacrament, and from ſubſeri- 
ns the Declaration againſt Tran ſubſſan- 
bu or Tall in the & of 25 Car. 2. for 
eventing Dangers from Popiſh Recuſants, 
in any other Act, and from all Crimes, 
ictiont, Penalties, Forfeitures, Da- 
wes, Diſabilities, by him incurred by his 
erciſing the Office f Colonel. 


eſerving of the King's Perſon and Govern- 
by diſabling Papiſts from ſitting in 
er Houſe of Parliament. Or by the As 
e in the Firſt or Third Tears. of King 


or 35 Eliz. 


d to bold that Office in any Place in 
gland, or Wales, or Berwick, or in the 
et, or in Jerſey, on Guernſey, one's 70 2 
e bis Pay or Mage. 

Clauſe in the, ſaid Atts, ar in, — 
er Act notwithſtanding & non obſtante, 
t the: D was or ſbould be 4 Re> 


ent cun uit. 16 HA $1477} oh ils 


N3 Where- 


Or hy the 48, intituled, An AR for the 


es I, or the ee, Eliz, af bated 


And the Ki , bis. Lara? Parents, | 
ed, that the efendant ſhould be ena- 


— 80 feid. Letters Patents 4. 
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. Whereupon the Defendant - pray: f 
Judgment of the Court, V. ether 
Plamtiff ought to maintain this Attim} 


The Plaintiff demurr'd generally tot 
Plea, aa Yo 
The Defendant joyned in Demut 

Judgment is given for the Delendut 


(Order.) H E Order I ſhall obſerve in ſpeii 
to this Caſe, as to the Point upon 4 
a 37 ſhall be this: 001 
The At Firſt, I ſhall this Act of a5 Cn. | 
of aß Car. and 2 the —— 2 N .. 
” for the Making of it; the Scope and D. 
of it ; the excellent Remedy it does preſcmii 
and the great Benefit and Security that my 
ariſe to the Nation from it, were it duly 
ſery'd. - IT 
Of the Secondly, I ſhall then Diſcourſe brei 
Law in the Nature of Law in general, as ſu u ber 
general as, may be uſeful and pertinent to om . 
ſent Caſe, and of the great Force and Aut tho 
rity that a Law ought to have, an of 
veneration that ſhould be paid vb 
eſpecially if the True Religion, "und 
Honour of Almighty God, the Safety 
Ons, K = Publick Good Da 
eave of the Nat ins depend upon it, uns 
all do upon this Act of 25 Car. 2 * 
Ofa Diſ-' Thirdly, In the next Place, I ſhall oy h 
fenſauom an Account of the True Nature (as he 
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1 can) and of the Original and Growth of the 
Notion or Invention call'd a Diſpen ſar ion, 
ind who were the firſt Authors of it, and 
ibout what Time it began, I ſhall endeavour 
to ſhew the right V/? of it (if there 3 
and where the juſt Power of granting 
penſations does . as alſo ng i of 
it, and how that according to the late Prac- 
ice, theſe Diſpenſations are contrary and 
repugnant to the Nature and Properties of 
Law, though they pretend themſelves to be 
Law, they have a different Original and Foun- 
dation, and do indeed ſubyert Law. 


Firſt, For the Occaſion and Neceſlity for Of this 
Making of this Act of Parliament, wy the particular 
Scope and Deſign of it, and the Ends aimed Cr * 
at, they all appear in the Preamble. 

The Preamble diſtinguiſhes the King's 
Subjects into two Sorts : 

1. Some from whom there are great Dan- 


8 — 3 
— = = Pl 
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gen. 

2. Thoſe who are the Perſons ſubje to 
thoſe Dangers, 

The Dangers are from Popiſh Recuſants; 
hoſe who are threatned by thoſe Dangers, 
AQ terms them his Majeſty's good Sub- 


It would be needleſs to tell what thoſe 
Dangers ate, and whence ariſe. 2 y 
All the Times fince the Reformiation, have Dangers | | 
abundantly diſcovered what the Dangers ate, from Fa- 
neal "here hays been a Multitude of Acts of Par * 14 
N 4 hament teſtants, © \ 


2. 2 2 


— 


22 
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eſpecially thoſe written and publite by 


ſhould but arrive at the Power and-Authc 
rity, and gain that into their Hands 16. ce 
was growing apace towards it.) 


The Power of Diſpenſing 
liament made that have ſtill been fencing 


againſt thoſe Dangers, which do ſufficienij Wiſer 


point them out; ſodo the frequent and ins 
ceſſant Addreſſes from every Parliament fi 
many Years, ſetting forth the Dangers ; and Wc 
all our Hiſtories and publick Writing, an 


his now Majeſty's Royal Grandfather, Ki 
James I. and a Multitude more, but abo u 
all, the ſad Event of Things, and what ut 
all ſee is come to pals : theſe diſcloſe to il 
the World, what the Dangers were, and ih 
great need of a further Remedy. 
Their deftruQive Principles, and their del 
perate Deſigns and Practices, do abundant 
teſtify the Danger from the one Sort, affe 


the juſt Fears of the other Sort of Subjetts Wu: 


The Scope therefore, and the great E 
that our Act of Parliament had, is to preyer 
the Dangers from the one, and to quiet the 
Minds of the other; many former Adts Mei. 
Parliament which had the ſame End and 
Purpoſe proving ineffectual. Vo 

The Remedy provided is very ſuitable ei: 
and the likelieſt and moſt effectual that athe 
the Wiſdom or Supreme Authority of the 
King and Parliament could deyiſe, and tit 
very Remedy points out the Danger. 

The Danger would be at the Heighth« 
it, if the dangerous Principles and Pradicaliot 


14 
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The wiſe and proper Remedy there- 
ore provided by the King and Parlia- 
nent, is firſt todiſcover who are Popiſh Re- 
uſants ; to offer a Trial and Teſt to all that 
hould be in any publick Truſt and Autho- 
ty, for it was ſuſpected that there were 
apiſts under the Diſguiſe of Proteſtants. 
And in the next Place, fo to fence and 
ward the Power and Authority, and all 
publick Truſts in the Nation, that they might 
no means come into the Hands of the 
apiſts, 
Perſons entruſted with he Power and fm 
ority over the Nation, had need give a ſig· 
al Teſtimony of their Loyalty = Fidelity 
> the King and Government, and of their 
rue 2 for the Religion eftabliſhed by 


The Teſt, as to their Loyalty, arc the two The et 
Paths of Supremacy and Allegiance (and 

either of theſe are new Teſts.) 

The Teſt, as to Religion, and the true 

Vorſhip of God, are likewiſe two, the Re- 

caving of the Bleſſed Sacrament, and the 
ubſeribing a Declaration againſt nene 

nine of Tranſubſtantiation.  - - 

The Temper and Moderation hens by 
is late Majeſty and both Houſes, in this Act 

f Parliament, deſerves to be obſerved: It is 

ot like the Lege Draconis: written in Blood; 

is is no Sanguinary Law + * 13 
ed An em wh Fire and 4 Fasgos. | 


- If 
It 
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It does not diſturb them in their Rf 
and Poſſeſſions; it does not deprive them 
the Liberty of their Perſons. Nay, it & 
not hinder them from the Exerciſe of the 
own Religion (if it may be ſo called) (I ſpel 
as to our preſent Act of 25 Car. 3. only.) 

It lets them live quietly in their Habit 
tions, without ſo much as putting anyOath e 
Teſt upon them, ſo long as they live privay 
Men. It only requires, that if they will k 
entruſted with Power and Au 107 
ſhould give ſome juſt and reaſonable Secu 


© © 


=, -& = co tqQ *ﬆ 


ty and Aſſurance, that they will be true: x 
the Neligion and the Government eſtabliſh g 
If they will be medling with the To e 
without giving ſuch Security, then at tha o 


Peril be it : The Law ounces them u 

capable, and diſabled, and inflicts Penaltis 

_=__ ſuch as ſhall preſume to violate thy 
W 5 


And it is worth the noting, how-follick 
tous and intent the Makers of this Law wer 
that this Teſt and Tryal might be taken and 


performed with great Solemnity, and that the m 
Law might not be cluded with any Arts li ir 
Tricks, that no Cheat might be put upon i 4/ 
All this ſhews, that the Law-makem hail ( 
great Expectation from this Law. by 
The Oaths are to be taken in one of ty to 
two higheſt Courts of Weſtminſier-Hall i re 
the very Hours of the Day are limited wha ti 
they muſt be taken, that is when the County Y 
are uſually fulleſt ; during the th 
ch 
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them, all Pleas and Proceedings are to 


ceaſe. 

There is the like Care taken | 
the Receiving of the Sacrament, and of the 
certifying of it, and plentiful Proof to be made 
of it, and then the recording of it. And the 
like for ſubſcribing the Declaration againſt 
the Doctrine of Tranſubſtantiation. Noris 

It were great Deaf that aſter all theſe 


Pains, they ſhoul fy juſt nothing, and 
that ſo high an — ſhould be made 


ndiculous. 
But after all this ſecuring 1 apaiaſt the Dan- 


to ſecure 
ons? Suppo 
in it, declaring, 


againſt the Danger of Diſpenſati- 


that all Dif and 
Grants, with 2 obſtente's to the contrary 
of this Law, ſhould have been ipſ facto 
void, and had inflicted Penalties upon ſuch 
Perſons as ſhould have procured them; would 
this have made it ſtronger? ' 
No: ſeveral Acts of Parliament have been 
made in diverſe Caſes, with Clauſes 
Inſerted in thoſe Acts, to make void all Now 
obflante's to the contrary of thoſe Laws 


EBSESS EEE 


— 
I 


hal (which one would have thought would have 
| been ſtrong enough) and yet all came 
ll to : For the Judges heretofore have 
% reſolved, that if the King a Diſpenſa- 
w tion from fuch Laws, with a Spcelal on ob- 


ante to any ſuch Special Law, mentioning 


the very Law, that preſent] the Force of 
that Law yaniſhes, 4 Theres 


'B = 


ger from Popiſh Recuſants, how ſhall we do 
ſc this Act had contained'a Clauſe | 


| — 
* 
* / 
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Tee upon them, further to 
Miſchief ale, and to fruſtrate all con- 
trary Judgments, and to prevent the Alloy. 
ance . any ſuch Grants and 
with this Act, by the Opinion of the Judges 
or future Reſolution of any Court in . 
minſter- Hali to the contrary (as if the Lay. 
makers had foreſeen this Danger too). and to 
give: a Rule to Judges in ſuch Caſes, when 
any ſhould happen to come before them 
Judg- There is this further Proviſion made by 
er this Law, that the granting or conferring of. 
pala, any ſuch” Office and place is by- expreh 
ment. Words adjuuged void. The —_ are, za 
1 hereby Cas d void. N 
It does not leave the Gourts below to 1 
it, but this Law: before-hand gives the h 
Judgment. It directs the Way — trying the 
Matter of Fact by Indictment, c. and then 
od ares Trae 8 e and leaveri 
only to the Judges to apply r ov 
che particular Caſe, F 
May the judgment of any dated, Coun 
controul the Judgment of 1 N 
Sun. 47 10 
Here is ehen a three-fold Corditoti 
Fg An Oath, a Sacrament, - a -Dectargtion 
ſubſcribd. I look upon the two Ogths #8 
en ; 4rd be ag bes om 


&Y 1 


* 


NR: ED 


— — 


inhis — the Cardinal, 


Fol. 263. — aut a fy 05 
third ſubſcribing ® Beladen toremainon 
Record to all: Poſterity. Ins = I 
by the 


radifted. by any other Court, nor by all the 
Courts of the Nation put together; this Su- 
preme Court exerciſes its Legiſlative and ju- 
dicial Power both at once, 9 
N Labour :. : n e 


408} eise 


this 
Caſe does ariſe, I ſhall in th next Place 
briefly ſpeak conderning Lau „of 
what Force and C be, 
which will make Way for thoſe Arguments 
that I ſhall raiſe from it. i vi £5115} Hit 
. —5 when we know — of Dena 
w, the Nature and U 
vill be bettet underſtood. Ab. Et 
The Name doesoftentimes denote bei: 
ture of a Thing •»•—rv 


$ando, from i uality, and the Obli- 


VEE ST BEA r e ae SS 


forces 8 x 

minding the -Difſerence. — ras 4. ee ge. . 
eee of, 

in che Collection 3 on 


King nd Parliament { he — # 
Court of the Nation)-which muſt not be con- 


Secondly, Having given an GIL Lan Law : 
particular Law, upon which the preſem ent oe 


The trueſt· Netivation i is that of Lex 2 li. 


gation it puts upon * 0 | 
. pre 5 1 N 9327 


* 
%.z 
: 


| Wo The Power of Diſpenſmg 
WD The Laws of England (as all juſt and 
wade by righteous Laws) are "grounded — 
of the on the Divine Law, as their Foundation or 
People. Fountain. The Supreme and Sovereign Cod 
among the Heathen is ſuppoſed to have the 
Name of Jupiter quaſi Juris pater; But 
more immediately Humane Laws have the 
Force and Authority from the Couſem and 
5 of Men. 
publick Regimen ( ſays learned Mate 
in His "Eccleſaftical Polity) of what kind 
ſoever, ſeemeth evidently to have ariſen ſton 
deliberate Advice, Conſultation, and Com- 
poſition between Men. To live, fays he, by 
one Man's Will, becomes the Cauſe of 
all Mens Miſery ; this conſtrained Men to 
come to Laws. 
A People, whom Providence hath caſt u. 
into one Iſland or Country, are in ei. 
ect one great Body Palitict, conſiſting of 
Head and Members, in Imitation of the Body 
Natural, as is excellently ſet forth in the 
Statute of Appeals, made 24 H. 8. c. 11: 
which tiles the King abe Supreme Head, and 
the People 4 Body Politici (theſe are the 
very Words)  compat? of ports 


ees of Men, divided into , 
| Temporal, And this Bod nods 


We . of the 1 Age, 
our Common Law, and conſented . — 
ancient Acts of Parliament, ſor we lived in 
our Anceſtors a Thouſand Years ago, and 
thoſe Anceſtors are ſtill living in us. 
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The Law is the very Soul that animates 

tis Body Politick, as learned Hooker de- 

bes it, the Parts of which Body are ſet to 

xk in ſuch Actions as Common Good re- 

wires. The Laws are the _ Ligaments 
1 Sinews, that bind together the Head and 
embers, without which this Body is but a 
ope of Sand, or like the Feet of Nebuchads 
zzar's Image, Iron mixed with Clay, that 
an never cleave one to another, nor cement. 
And ſo properly Laws have their Name, 
Ligendo, in this reſpect too, vis. from 
ting together; for as they hind by their 
luthority, ſo they unite in Aſſection, and 
fſengten. 

greement, not impoſed upon Men againſt 
cir Wills, but choſen by the Prince and 
cople : They are (that I may expreſs it in 

r familiar and ordinary Terms) the Arti- 
cof Agreement, choſen and conſented to 
. Prince and People, to be the Rule by 
hich all are to ſquare their Actions. Hence 
e Law is termed. The A? and Deed of 
e whole Body Politich, The Rule b 
ch the Prince Governs and the Subj 


From whomſoe ver the Deſignation of the 
ayen or of Men, be it the one or the 


of the * Grotius | 


ln + &® Gt 2 = ww 
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ner, The Conſent and A 
and ole Body Politick, both Head and Mem- de Jure 

is the Rule of the Government. = 
The David f. 111. 


Phy q * 
=y 
* * 
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David was made King by God inns 
Adiate Appointment, vet he himſelf calle(y 
ifrael together to Hebron, and there the 
- King made 4 Covenant with him.“ This is thy 
Jos » I am now ſpeaking of (the Law of the N 
Speech to tion) made by general Conſent ; or, a Ich 

the Lords for the Government, as a late Lord G 
andCom- cellor terms it in his Survey of the Leu 
mons at : 4 f | 
WWhitehanthan. Every Juſt King in a ſettled Ky 
1609. dom is bound toobſerve the Paction mad 
J. 531. bis People by his Laws. 1 
But nothing can more lively deſcribe | 
than the Preamble of the Statute of 25 H 
c. 21. where the Lords and Commons x 
dreſſing themſel ves in their Speech tot 
King, thus deliver themſelves: Namely, 


H. 8. \ \ T Here this your Grace's Realm ru 
" 4 | ut/ing — tor under Goa, 

only your Grace, hath been and is free 

Subjettion to any Man's Laws, bus an 

fuch as have been deviſed, made, aui 

tained within this Realm, for the Wea 

of the ſame, or to ſuch other, ,as by Suſt 

ance of your Grace, and your Trogens 

the People of this your Realm, have ig 

at their free Liberty, & their own Could.” 

to be uſed among ft them, and hgue ee 

themſelves by long Uſe and Cufion 10 ing 

Obſervance of the ſame, not as. to. the ¶ t o 

_ © ſervance of the Laws of any Foreign Pri rene 

Potentate, or Prelate ; but as to the 

emed and ancient Laws of this Ku 

Cr, 0 


lays 


—— a 


f "uy eee, Les ofthe fe, 
any of ſaid Sufferexce, conſents and 
toms, and none r 


8 it is that Idarded 
ler ſays, That the law ful Power of making 
ws to command whole Politick Societies of 
en, belongs ſo properly unto the n en- 
Ire f — — * — 
r Potentate of W oever 
pon Earth (Tuſe his very Words un KF 
oo) to exerciſe the ſame of bim- „ e Lex 15 
#f, and not either by expreſs | Jun demum fe- 
— immediately and per- a * 
dnally received from God, or elſe e ee. 
Authority derived at firſt from 

3 upia: whoſe — 


fame I, in bis before mettionsd:- 
wr ſpeaks much the fame | 
ords, _ 
Laws thorefrs (aye Hooker) they. ate 
t, which publick A hath not 
de ſo. Approbation may be declared 
lays he) either by a petſonal Aſſent, or by 
rs, by a Right derived from them, =/ 
cliaments. This hath be more Authority, 
ing the Judgment im Point of Religion, 

t of an Hiftotien or Lawyer, but of #Re- 
rend Divine, and ſuch an one as hath been 
| — ion for Authority and G 
nent, and for exact Conformity to Ee- 
eſiaſtical 2 0 .- - Some 


dA 
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Mr. Ho- I therefore thought it very Nope 


ter. 


Authors in our Profeſſion of the Cc 


of the King) 
- Preamble of that Statute which 1 L 


Matters of an eminent Divine too, 2 , 
in all Reſpects without Exception, ani Wl. 


are therefore the moſt competent 
of our Engliſh Conſtitution. ini v 


Sect. — 3. — 


The Power ipenſing 
Some of our late Writers and Preacher 
have diſcourſed quite in another Strain. The 
noble Author I juſt cited, calls the Lam 
Condeſcenſions and Voluntary Abatemem 
s Original Pos: { 
his Power at firſt was abſolute). ; *Now d 


read, is directly contrary in the 8 
(Original). 

f Another (a certain Lawyer, 4 
in a ſmall, but bold, Treatiſe of his, with Ki 
no Means allow of any Limitation 7 
and holds it abſurd, to ſay, a Gove 


| can be mixed or limited. mn * 

A certain Divine and Geographer, i in Mia 

Hiſtory of the Life of a late Archbi f: 
declares himſelf muchof the ſame Mind wi 


both theſe, and many others W 1 n 
in their Steps. 


ſeaſonable, to ſhew the Judgment in da 


Judgment is concurring with N 


Law, who being ſo learned and fo/an nee 
itne on 


That ancient Author of ours, whoſe A 
is ſtiled Fleta quia in Cartere lena if 
licano con ſeripſit, in the Time of 
2 ward I, (as learned Mr. Seldona ha α T! 
in his ee, ad Fletam, cap 
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This Author, J. 1, c. , tells ns, Saperio- 

1m non habet Rex in Regno niſi Deum & 

legen. Per Lagem factus eft Rex tempe- 

rent Reger potamtiam ſuam per Legem. Nom Fol. 17. 
quod principi placet Legis habet ee, 

Non quicquid de volunt ate Regis fed 
nagnatum ſuorum Conſilio Regia aut | 
275 eftante & habita ſuper | — 
zone & tractatu refle fuerit diffimitum. 
Brac ton, who was a Judge in the Time of 
King Henry III, but wrote his Book in the 
ine of King Henry II, ſtiles the Laws of 
gland, the ancient Judgments of the Juſt, 
\nd Briton, Biſhop of Hereford, who pub- 
Wihcd his Book's Edw. 1, by the Command 
pf that King, and as written in the King's 
mc. And Sir Gilbert de Thornton, who 
"3 a Chief Juſtice in Edward 1's Time, 
nd reduced the Book of Bracton into a 
mpendium. And Sir John Forte ſcu, ano- 
her Chief Juſtice, and afterwards Chancel- 
"rin the Time of Henry VI. writ all to the 
me Effect, and almoſt tot idem verbis. 
Theſe Authors diſcourſe alrogether of the 
weria Legum, as Livy calls it. 

And, Laws thus made by an univerſal 
ſent, muſt needs be moſt equal, and have 
far greater Veneration them op all 
ts of Men. | 
The beſt Men are but Men, ang are ſome- 
mes tranſported with Paſſion 

The Laws alone are they that always 
xak with all Perſons, high or low., in ane 
O 2 and 
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and the ſame -impartial Voice. "Thea 
knows no Favourites. a 

Hence it is, that Ari ſtotie moſt ſignificanty 
and elegantly ſays, That the Law is 
without Affection; that is, it bender 
and diſpences with none; the greateſt F| 
are no more able to break een 
Cobwebs than the ſmaller. | 


Non eget I mperat oria N ajeftas L ibu 


Mauri eſt, ſays the Introduction to the 


gaculis 
nec Arcu. 


» On: 7 Saus 


obſerves, that the Nobility of Exg/and bu 


_jettione ponerem. Optimates mei un 


ters which aſl the Nobility | 


Theſe are the ſureſt Arms and Guand d 

Prince. 

Baldus, the great Lawyer, Peas Din 

vox eft Majeſtate Regnantis Legibus 

ligatum principem ſe profiters. 
Sir Edward Cooke. in his 2 Inſt. fol. 


ever had the Laws of England in great! 
verence, as their beſt Birth»right, and 
(ſays he) have the Kings of England, aii 
principal Royalty belonging to their Crc 
He there mentions our King Heury I (t 
Son of him that is ſtiled ueror). | 
wrote to Pope Paſchal in this manner: 

Notum y wr ſanctitas veſtra quod 
— (auxiliante Deo) dignitatet 
us Re ni noſirs Angliz non i 


i ego (quod 7 it) in tanta | 


= 


liz populus id nullo modo patereter. 
"T2 2 98, there is mention of the l. 
of England, | 
affent of the „ in the Time 
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ni {rd I. wrote to x * Boniface, viz. 

1d 0bſervationem & Defenſionem con ſue ' 
edinum © Legum Paternarum ex Debito © 1 
eftiti Sacramenti aſtringimur que manu- | | 
enchimus toto poſſe Zotiſeur viribus (cum p. 
Dei auxilio) defendemus. 5 
Nec etiam permittimus aut aliquatenus 
ittemus tam inſolita indebita prejudi- 
alia & alias in audita Dominum noſtrum e 
gem (et iam ſi vellet) facere ſtu quomodo W. 
bet attemptare : Sealed with the ſeveral 
als of Arms of 104 Earls and Barons. 
And the Noble King Edward I, took no 
ence at the ſtout and reſolute penning of 
is Letter; but wrote himſelf to the Pope to 
e ſame Effect. ö — 
And yet it contains in it a kind of a Non 
ante to what the King ſhould do by 
zy of Submiſſion and Compliance with the 


pe. . 

Nor is a Juſt Law any reſtraint to a Juſt 

erty, it rather frees us from a Captivity 

dd Servitude, viz. to that of our Wills and 

ſons. It is true, this Obligation and 
nding of the Law is very uneaſy to ſuch 

en as will be Slaves to their Luſts and 
petites. | 1 

They ery out, Let us break theſe Bonds 

under, and caſt away theſe Cords from un 
to ſuch as are virtuous, and juſt, and pious, N 

e Lavs are a Direction and Protection. = 
The Orator truly ſays, Legum id circo 
es ſervi ſumus ut liberi efſe poſſimns. 
O 3 The 


The Power of Diſpenſing 
The true Engliſh of which is, That ſuch 
Service is perfect Freedom. Henee op 
Engliſh Laus in Magna Charta areaallel 
Liberties. Conceſſimus omnibus hominibu 
regni noſiri has libertates ſubſcriptas (ap 
King Henry 111, in the firft Chapter 
Magna Charta) which Sir Edward Cul 
expounds to be meant of the Laws of Ew. 
land; quia liberos faciunt (ſays he). 
And though the Statute of Magna Chan 
run in the Stile of a Grant from the Rig 
in the Word conce//imus, for the Honour d 
the King; yet, as he 1ays, they wereth 


Common Laws and Rights of the People de. 
fore, and it was made by the King, Lords u p 


Commons, as is recited by the Statutet 
15 Ed. 3, c. 1. | 
Thus it appears what the true Nature m 
Properties of a Juſt Law are; of how gte 
Force and Authority a Law ought to bt 
how dear and precious Laws have been her 
tofore to Prince and People, and whencetl 
have their Birth and Original. 950 


TheOri- Thirdly, I come now to that Notion 
— Invention of a Diſpenſation, the Power oft 
fation. laxing or diſpenſing with a Law, "and a 
a uire into the Original and Natufe ot, ib 

* 0? the great Miſchief that hath ariſen from 
34 The Pretence for the Uſe or Need & 
Power of Diſpenſiug 5 this, 7 "The 

no Providence or W Hiom of Natz for 

any Council of Men that can foreſcè and 

Is "vl 


N * 
+ V 
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ge forall Events and variety of Cafes, that 
ail ot may ariſe upon the making of a new 
Law. 

But a new Law may fit heavy upon Bins 
articular Perſons, or in ſome extraordinary 
e that may ha „let what Care can be 
nen in the penning of it. 

It is enough to commend a Law, if it be be. 
xficial to the greater Number, and be for 
xe Publick Good ; Laws are fitted Ad ea 
1e frequentius Accidunt, and not for rare 
nd extraordinary Events and Accidents, 'as 
he Romans had no Law againſt Parricide, 
And the Law ſays, better is a Miſchief than 
Inconvenience. 

By a Miſchief is meant, when one Man or 
me few Men ſuffer by the Hardſhip of a 
w, which Law is yet uſeful for the Pub- 
ck. 


d unpuntſhed. 

Now from this ſuppoſed and imagina 
& of Law, or ſome particular Miſchief 
Hardſhip ſometimes (though very rarely) 
pppening to ſome Men, which Hardſhip 
4-not foreſeen by the Makers of the Law 
though this is oftner pretended and feigned 
happening in Truth) occaſion has been 


uler, to dif] with the Law in extraor- 


O4 to 


But an Inconvenience is to have a publick 
w diſobeyed or broken, or an Offence to 


ken to aſſert a Power in the Prince or Chief 


ay Caſes, and to giveEaſe or Relaxation to 
e Perſon that was too hard bound or tied 


Was. 
* 
* 


7 


8 


tence as a Law made 31 H. 8, , 8, hat 


thoſe Proclamations, which being {ill ſuffer 


The Power of .Diffen/ag 
to a Law; for, as I obſeryed (before, th 
Law is of a binding and. reſtraining. Naum 
and Quality, it hath the ſame ſpecious dx 


which was of moſt deſperate and dangemu 
Conſequence, had it not ſpetdily becnrepe- 
ed by the Statute of 1 E. 6, c 12. 
The Title of that miſchievous Ad d 
31 H. 8, is this; An Ad that Procimse 
trons made by the King's Highneſs; ui 
the Advice of the Honourable: Count 
(meant of the Privy Council) hall be obey 
and kept as though they were made by 46 
of Parliament. EDT 7 «52 By 
The Preamble recites the King, by A& 
vice of his Council, had thentofore ſet font 
ſundry Proclamations concerning Articles d 
Religion, and for an Unity and Concord u 
be had among his Subjects, which never 
leſs many froward, wilful, and obſtinete pe. 
ſons, have wilfully contemned and hfoke, 
not conſidering what a King by his Rofl 
Power may do; and for lack of a diteſt du. 
tute and Law to coherce Offenders to obe 


ed, ſhould encourage Offenders to the Mn 
obedience of the Laws of God, aad ſound iu 
much to the great Diſhonour of the Kin 
moſt Royal Majeſty (hq may full ill beat i) 

Conſidering alto, chat ſudden Oreaſon 


fortune many times which do require ſpeeiſſiſ ve 


Remedies, and that by abiding ſor s T 
lament, in the mean time might happeogn 
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preſu jice to enſue to the Realm; and weigh 
; that his Majeſty (which by the Regal 
power given him dy God, may do many 
hings in ſuch Caſes) ſhould not be driven 
p extend the Su of his Regal Power, 
yWilfulneſs of froward It isthere· 
1 thought neceſſary, that the King's High- 
eſs of this Realm for the Time being, with 
he Advice of his Council, ſhould make Pro- 
lamations for the good Order and Govern- 
e of this Realm of England, Wales, and 
ther his Dominions, from time to time, for 
he Defence of his Regal Dignity, as the 
es of Neceſſity ſhall require. . 
Therefore it is enacted, that always the 
ing, for the time being, with the Ad vice 
f his Council, whoſe Names thereafter fol. 
ow (and all the great Officers of State are 
nentioned by the Titles of their Offices only) 
or the time being, or the greater Number 
f them, may ſer forth at all Times, by Au- 
bority of this AQ, his Proclatnations, under 
uch Penalties, and of ſuch Sort as to his 
ighneſs and his Council, or the more Part 
them ſhall ſeem requiſite. And that the 
ame ſhall be obeyed, as though they were 
nade by Act of Parliament, unleſ the King's 
wack pence with them under welten 


S A 


7 at one Blow, i 1s the whale 
re Power put into the' King's [N and 
was like to be no further W Parlia- 
ts had ed * | | 

'T hen 
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Then there follows a Clauſe, that would 
ſcem to qualify and moderate this Excel of 
Power, but it is altogether repugnant and 
contradictory in itſelf. 

And the Con viction for any Offence again 
any ſuch Proclamation, is directed not to be 
by a Jury, = by Confeſſion, or lawful Wi. 

neſs or P 

And if any Offender againſt any ſuch hy 
clamation, after the Offence committed, ts 
avoid the Penalty, wilfully depart the Rein 
he is adjudged a Traytor. | 

And the Juſtices of Peace are to put theſ 
Proclamations into Execution in every Coun 
ty. And by another Act of 34 and 35 H.. 
c. 23, nine of the great Officers are made: 
Quorum, c. for they could not get _ the 
Number to a& under 1t. 

The Act of1 E. 6, c. 12 (whith: ls 
the terrible Law) begins with a mild and 
merciful Preamble, and mentions that Ad 
of King H. 8, which, as this Act of E. 6 

does prudently obſerve, might ſeem to Men 
of Foreign Realms, and to many ofthe King 
Subjects, very ſtrict, ſore, extreme, and tet. 
rible; this Act of King E. 6, does therefore 
by expreſs mention of that terrible Ad. 
wholly repeal it. And ſo that Law (to-uk 
the Lord Bacon's Phraſe) was honourably 
laid in its Grave. |: | 

And God grant it may never riſe agen 

It is very probable, that this terrible Lav 


Was drawn by King Henry VIII om 
: | Hand, 
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Hind, by that Expreſſion in it, that the 
King may full ill bear the Diſbbcying of 
hit Proclamations, and the Diſhonour done 
11 bim by it; and by ſeveral other Clauſes. 


nt 8-71 Hiſtory of the Reformation,” fol. 262, 
e entions the Draught of a Bill intended for 
. ia Ad of Parliament, concerning giving the 
as power of erecting many new Biſhop- 
6. nicks, by his Letters Patents; upon which 
„me Author of that Hiſtory ſays, that the 
I, Preamble, and material Parts of it, weredrawn 
oy King Henry VIII himſelf, and the firſt 
> Draught of it, under his Hand, is ſtill extant z 
ind this paſſed the Lords, and was ſent down 
* tothe Commons; and this is the very ſame 


Parliament of 31 H. VIII, when this terrible 
Law paſſed. | 
Sir Edw. Cook, in his firſt Inf. fol. 99, 
dehnes a Diſpenſation thus: Diſpen ſat io eſt 
nali prohibits provide relaxatio utilitate 
enneceſſitate penſata. 

So that great Utility, or Neceſſity, are at 
leaſt pretended for the granting of them; 
now publick Utility and Neceſſity are the true 
Grounds and Foundation of all Laws (which 
| have already ſhewn, bind all Men alike, 
vithout reſpe& of Perſon) but a Diſpenſa- 
ton does untie that Knot, or ſlackens and lets 
looſe that Obligation, as to ſome particular 
ferſons, and in ſome Cafes, and for ſome li- 
mited Time, at the Will and Pleaſure of the 
Ince that exerciſes that Power, 

+ Tien | TH #13 fs. R ene 


It 
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It looks like a ion which Na 
mean the Syrian obtained from the Prophy 
Eliſha. In this Thing (that is in one Pan; 
cular) the Lord pardon thy Servant tobn 
down himſelf in tbe Houſe i ge 
when his Maſter, the King, 

calls it a Pardon, but it rather 2 
gence or pores, 290 me craved. | 
on is properly of an Offence 
committed, 2 See Dr. Field, Dean rs 
cefter, in his Treatiſe of the Church, print 
at Oxford, 1628, fol. 475, what a Lilpey 
ſation is. VIS. Itis in reſpect of certain Pex 
ſons, Times, Places, and Conditions of Ma 
and Things. So that a Diſpenſation, pc. 

mitting the Law to retain her wonted A 

thority, only freeth ſome particular Ferſa 

or Perſons, at ſome Times in ſome Place 
and in ſome Condition of Things from the 
Neceſſity of doing. or leaving undone tha 
which (unleſs it be in Conſideration of ſuc 
particular Circumſtances) ought to be done 

A Diſpenſation is of a Thing future, v 

allow of a Thing to be done, that it may nd 
be accounted for a Crime, and makes the 
Thing prohibited lawful to be done. A 
thereupon the Chief ſuſtice Vaughan, in by 
Argument of the Caſe of Thomas and Sari, 
ſeems to take it in its right Notion, {wi 
he ſays, a Diſpenſation obtained, does Ju 
dare; tho he quarrels with Sir Edu Cult 
Definition of it. and ſays, it is Ignotam pt 
| Tgnetins. But, under his Fayour, if he — 


gy 
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ted that, he ſhould have 
| ve vel noli neff, 1 1 
1. 1know very well, that bee 
f late, that do ground this Power upon the 
overeignty of the Prince, as if to be So- 
reign, and to be Abſolute, and Solurus d 
gibus, were one and the fame Thing. 
;if it were inconſiſtent for a — 
rince to be bound to La . 
A Prince may be a Sovereign, i ene b. 
rdinate or ſubject Prince. Rem ꝙ gui 
oem Maxime not habeat, and yet rt ab- 
olute and unlimited in Power. It is a fre- 
quent , and often diſputed in our 
300 8, what Law the King is — and 
vhere he is not included in the Law. 
2. It hath been „that — the 
wsare the King's Laws, that therefore the 
ing may diſpence with the Laws: This Ar- 
zument is of a vaſtExtent in the Conſequenee, 
that of the Sovereignty is. But it is not the 
ig alone that makes the Laws, and thotigh 
ey are indeed his Laws per Eminent iam, 
d Denommatio-fumitur d majore, yet 
thers have an Hand in the making our Laws, 
nd a and Intereſt in them when 
ice they are made. 
We ſhall be beſt inſtructed in tbe Uſe and 
aure of a Diſpenſation, if we give ſome 
nitances of Caſes, wherein Diſ- 
xenfations have been allowed good by our 
Judges, againſt the Penalties of ſome parti- 
r As of Parliament. For Example: 
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The Power of Diſpenſing 


| Inſtances By a certain Statute, Gaſcorgn Wing 


- of Diſ- 


other Foreign Goods were rrohilitedae 


* impotted into this Kingdom, but in 5 


Ships, under the Penalty of forfeiting' th 


Goods; and it was a profitable Laws for the 


Encreaſe of our Navy and Employment i 


our, own Mariners, wherein the Strength al 


Safety of the Kingdom is concerned; Thy 
importing of Foreign Goods in Foreign Shi 

was the Malum, but it was only Malum n 
hibitum ; that is, it was no Offence til the 
Law made it ſo. It was not Malum ink 
It was therefore reſolved by all the Judga 
2 N. 3, fob. 1a, that the King might 6 
pence with this Law, Cum Cam ſula nod 
ante, and might give Licence to ſome pu 
ticular Perſons to import. ſuch F orcign n 
in Foreign Ships. 

That which before this A& of band 
was a common Liberty and Trade, by 0. 
caſion of this Law, applying the Prerq 
tive of Diſpenſing to it, was now. 
into ſome few Hands, from whence! a» Ree 


nie it is likely was raiſed ; ſo that it mie 


be ſaid, Sin took Occaſion by the. Law, 
By the Statute of 17 K. 2, c. 5, no. 
nager or Weigher of Wool ſhall have f 
Leaſe for Life or Years of his Office; and 
any Charter or Letters Patents be made i 


the contrary (the Statute ſays) they ſhall 


null and void: So that the Makers oſ ii 
Law did not allow of an y Diſpenſing Pos, 
buy ee againſt it; which ſhews - 
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Nr inion 2 Parliament hath of Diſpenſations. I 
«tit was reſolved; en 303 that the Ki 
yy a Non obſlante, might diſpence with this 

ww, The Judges indeed were of that Judg- 
ent, but the Parliament, who are the ſu- 
remeſt Judges, plainly N a to * of a 
ontrary judgment. : 
By a Statute made 1 H. 4, he that peti- 
ions to the King for Lands, Ge. in his Pe- 
tion is to mention the Value of the Thing, 
c. or elſe. the King's Letters Patents, c. 
ſhall de of no Effect; and yet Letters Pa- 
ents to the oy are good with'a Nox 
ante. 
By the Statute of: 3 3H. 8, c. 245 for avoid - 
ng Partiality and Favour in adminiftring Ju- 
tice, no Man is to exerciſe the Office of a 
Judge of Aſſize in the County where he was 
dom or dwells, under 100 J. Penalty; and 
3 former Acts had been made to the 
ime Purpoſe, as 8 N. 2, c. a, Cc. yet this 
e know is frequently lifpenſed — by 
ſpecial Non obſtante ; ſo that theſe Statutes 
e ſeldom or never obſerved, and are of lit- 
le Uſe. So likewiſe is the Statute of y E. 6, 
. $, for Retailing of Wine, according tothe 
ſolution in the Caſe WOT econ Sor - 
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Je Theſe may ſuffice to ſhew wha is meant 

al ey the Term Diſpenſat ion, and what the 

ü ature of a Nox oo reels is. | 
OW, , 
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Tbe De- It.is an indulging of a Privilege io fo 


finition of 
aDiſpen- 


fation. 


- generally 


ſeſſes, that Rule hath more confounded Me 


ſtantes as to Miſ- recitals ar Non-recitals | 
Grants of Lands, Sc.) 


particular Perſon, or to a Cory 
ing him or them to do a Thing char k n 
hibited by ſome A& af Fatliament (unde 
Penalty) without incurring the | Penaly 
The doing whereof; was lawful ta 2 
that particular Law 44 wake | it an Of 
to do it. 

The Chief Juſtice Yang hes, n 
his Turn, tho laſt but oue of all the! tw 
Judges, in the late great Caſe of Thom 

- Sorrel: (and there was hardly a Caſe in d 
the Books under that Title, but what hy 
been cited by one or other, and all the Ru 
and Diſtinctions were there remembered) jd 
that Chief juſtice, after all, ſays, that not ax 
ſteady Rule had been given either by 
Books, or any of the Judges (that argued! 
fore him). And for that trite Diſtant 
uſced of Malum in ſe & malt 
prohibitum, the Chief Juſtice, /avghn pt 


Judgments than rectiſied them: Teak 1 
ſelf gives us ne other; - + 

Which ſhews, that the Notionof Di 
ſation is not very ancient with us inurl 
and is but rare, and a yet unformed, not lic 
into a perfect Shape (I mean ſtill Diff 
tions with forme Acts of Parliament, fach 
this of 25 Car. 2, not the granting Nov 
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It having y et no ſteady Rule, and yet be- 
ng ſrequently uſed, it is the more fit for the 
Supreme Court to: give ſome. certain Rule in 
, that may regulate and guide the.Judg- 
nent of Inferiour/ Courts: And this is the 
oper Work of the King and Parliament. 

And becauſe we find it a growing Miſ- 
hief, and getting Ground upon the Law, 
nd every Day brings forth new Precedents, 
t is high Time that a Stop were put to it. 

So much for the Nature of a Diſpenſation. 


I ſhall in the next Place endeavour to trace The Ori- 
ut the Original of this Invention of a Diſ- yo of 
xenfation, when it firſt began, and who was 1 
he Author of it, and ſhew, that it was look - 
d upon as a Monſter, and exclaimed againſt 
Kings, and g tates, and all Good Men, and 
jet the Precedent was followed, and the 
\buſe of it ſpread and. increaſed, .and hath 
deen ever ſince growing. * 
am not the firſt that have undertaken to 
nake this Diſcovery: In the Argument of 

e Caſe of Comendam, in Sir John Davy's .. 
keports, fol. 69. 6. it is ſaid, I hat the Non 
ante was invented and firſt uſed in the 
rt of Rome, and they bring an Author“? Mar/- 
a denounced, a Woe, againſt. that Hunt, ul ate” 
or introducing ſo ill a Precedent, miſchie- te 14h 
ous to all Common · wealths in Chriſtendom; Cent. (of 
or the Temporal Princes perceiving the Pope * _ | 
diſpenſe with his Canons, in Imitation of ber. 8 
im, haye uſed it as : Prerogatiye to diſ- Pas, 1 

| 5 | c 
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penſe with their Penal Laws and 
where before they cauſed their Laws to he 
religiouſly obſerved, as the Laws of the 
Medes and Perſians, which might not he 
changed. Thus ſays that Report : N 
ſee from whence it was borrowed. 

The late Chief Juſtice agb nk 
Report of the Caſe of Thomas and Sorrel 
fol. 348, does acknowledge, that the Uſed 
Diſpenſations was principally denen tot 
from the Pope. 

Its Anti- Now, to make ſome Conjefture abou 

quity. what Time it began, that we may difcore 
how old it is, and which of the r—_— 
the Author of it. 

The Hiſtory of the Reformation, fol. 10 
ſays, this Power of Diſpenſing with ti 

* Dr. Laws of the Church by the oh & 

Barrow brought in, in the latter Ages. 

3 - Zozimus, Damaſus, Leo, and Hit 

Suprema · do freely acknowledge they could nat chang 

cy, 316. the Decrees of the Church, 

See there It isſuppoſed, it was firſt invented by 

the Un- Innocent III, about the Beginning of f 

5 thirteenth Century, and about the Times 

of Dif- our King John, and his Son, King _—_ 

penſations and it is obſervable, that in this Pope 
the Doctrine of Tranfabſtintiation was i 
decreed to bt an Article of the Faith, 
14z.1215.this at the Council of Lateran : thatÞc 
trine, which by this very Ack of outty i 
be declared againſt, and is now di 
with, This is that Pope that 2 
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ohn, and forced him at laſt to reſign his 
"own, and to take it back from him again 
o hold it of him at the Rent of 1000 Marks: 
Vhat good Iſſue can we expect from ſuch a 
ather ? 

Aſter the Time of this Pope, Diſpenſa- 
ons began more frequently to be practi- 
d by the Succeſfors of Inzocent III, by 


2 


OS F - 


EY 


unocent IV, but they were exclaimed againſt 
y all Kings and Princes, and by all the 
pod and learned Writers of that Age; which 
ews, that they had not been ancient, and 
i the Kings and Princes themſelves had 
t then followed the ill Example in Diſ- 
ning with their Laws; for had they done 
they could not with any Confidence haye 
ndemned the Pope for uſing them. 

And we may ſee how odious theſe Diſ- 


LEE 


med and good Men of that Age gave 
ir own Order, a Monk, but an Hiſtorian 


f Bzgod and other Nobles to the Coun- 
at Lyons, and N others, one Wil 
de Powic, one of his Procurators and a 
rgyman, who made an elegant Oration, 
ing up the horrible Oppreſſions uſed by 
Pope upon England, and then delivered 
21 in 


ated Otho the Emperor, and our King 


Yonorius, and NN Pope Gregory IX, and 
e 


ations were, by the vile Epithets the 


We have a full Relation of it from one of | 


211 


ery good Eſteem, that is, Matth. Paris zPas, 644, 
tells us, that our King Henry III, ſent 547%. | 
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in an Epiſtle, directed to Pope Innorentl), 
by the Magnates & Univerſites Reg 
Angliz, tothe ſame Effect. Aſter this hai 
been openly read in the Council, and a mig 
ty Silence followed, and the Pope gm 
no Anſwer to it. The King's Prodog 
Prioribus addebant querimoniam gre 
vem & ſeriam videlicet de violenta 0. 
Preſſione, intolerabili gravamine, & m 
Pudenti Exactione, & mjuria, que fi! 
hanc' Inviſam Adjectionen papalit 
Literis frequenter in ſertam (Non ob 
ſtante) Sc. exercetur per quam Jus 
nihilo habetur © Authentica ſcripta Eu 

vantur, ſays that Hiſtorian, 

The ſame Author ſays, that the Refor 
tation of many Things was obtained fron 
Pope p : Sed omnia hec & alia, jt 
hoc Repagulum (Non obſtante) mnfirmans 

ubi vero des] ubi jura, que ſeripti. 
lebant ſolidari? IF 
Our King Henry III, convened his Pu 
liament, and ſpread before them the An 
cles of the Grievances which he had {oe 
to Rome, and amongſt others one in thei 
Matt, Words: (vis) Gravatur Regnum Ai! 
Paris, liæ ex multiplici adventu illius info 
p.. guncii (Non obſtante) per quem 7uremtd 
religio, conſuetudines Antique, ſeripti 
rum vigor, conceſſionum autoritar, Jura 

privile Fr debilitantur & evaneſtunt. 
Me find it N termed ( Deteſ 

bilis Adieclio Non obflante) and we" 


SEL 
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the Form of his Diſpenſation running in theſe 
Words: vis. Indulgentia qudcunque vel 
privilegio quolibet, aut Conſiitutione in 
Cenerali Concilio edita, Non obſtante. 

The Pope aſterwards required à third 
put of the Goods of all bene ſiced Clerks, and 
(ays that Hiſtorian) Maltis adjectis du. 
riſimus Condit ianibus; and (amongſt other) 
er illud verbum & adjectionem dete ſtabi- 


in (Non obſtante) gue Omnem Extinguit 
Juſticiam.* | Di Rob. 
In another Bull he requires the Payment — 


of a Sum of Money from the Engliſh ment of 


Clergy, Quocungue Privilegio ſeu Indul- the Re- 
gentia A — — Licet Pre /entes ex- — 8 


reſſam de ipſis non faciant Menconem er, a- 
This very Phraſe is grown moſt familiar in r 
Letters Patents with us, and we ſee from dhe Pe- 
whence it hath been borrowed. the Com- 
That Temporal Princes at that Time did mons, 5: 
not practiſe the like, does evidently appear, F. 5· Mig 
not only by their frequent Complaint ↄf them, — : 
but the Hiſtorian tells us, It was then grie- ons from 
yoully feared, that the Kings and Great Men Rome are 
would in time be infected with the ill Ex-1 9. 
ample. of the Pope: His Words are, Quod Griet. 
multi formidabant vehementer. Ne Prin 
ripe Laici & Seculares exemplo Pape 
Edotti Non obftante talis, vel talis Char- 


te tenore : would revoke their Conceſſions 


oo. Therefore as yet it was not in Practice 
by Temporal Princes, no not in Letters Patents, 
much leſs in Laws, ' | 804 
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1 ſhall give one Inſtance, wherein weſtul 
find the Pope teaching this very Leſſon 
the King of England (King Fleury Wl) ad 
inſtructing him as his Scholar, to wiite afic 
his Copy. | S 
King Heury III had made ſeveral nm 
to his Subjects (Biſhops, Noblemen and 
others) and had obliged himſelf by Ou 
never to revoke them. | * 
Prins Pope Gregory IX, by his Bull (which Mr 
— Prinn, who had the keeping of the Record 
fal. 504, in the Tower, ſays, he found in the Whit. 
Tower, under Seal) the Pope commands the 
King to revoke theſe Grams, Juramento 
Inſirumentis predictis neguaquam obſtant 
bus. & a: 
King Henry III was eaſily taught thi 
Leſſon, and did ſoon put it in Practice; and 
being reproved by ſome about him, for uſing 
of Non obſtantes, the King juſtifred himiell 
by the Example the Pope had given bim 
Ib. 760. Nonne Papa (ſays he) facit fimiliter, ſub 
ungen in Literis ſuis manifeſte Now Ok 
ſtante aliquo Priviiegio vel indulgent 
But as yet it was not exerciſed as to Ad. 
Parliament, till a long Time after. 
What ſad Apprehenſions it rai ſed ĩn god 
Men, may appear by an Example or Wo! 
When — NS — Non 0b 
ſtante in it, was produced in the  Couts« 
Weſtminſter, one Roger de Thurkeby (u 
was a Judge of the Court of Common=Ple 
in the Time of King Henry III) — 
| _ 
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aring of it (ſays the Hiſtorian) Ab alto du- 
ſuſpiria (he fetched a deep Sigh) and, 
De predictæ adjectionit appoſitione : That 
5 concerning this Clauſe or Addition of Non 
ante. Dixit ben] heu ! hos ut quid 
ies expectavimus ecce jam Civilis Curia 
xemplo Eccleſtaſtice Coniquinatur & 4 
uiphureo fonte Rivulus mtoxicatur. 

This plainly ſhews the Time when the 
ſe of them was firſt introduced into Exg- 
ud in Civil and Temporal Caſes, they were 
t uſed before the Time of King Henry III, 
hich is not ancient enough to make a Pre- 
cription by the Rules of our Law, and we 
te from whence they learnt it. 

[ ſhall now cite the Judgment of a famous 
nd learned Biſhop of thoſe Times, concern- 
g theſe Non Obſtantes that of Robert 
roſteſt, or Greathead, who per excellen- 
am, was generally ſtiled no more, but 
Lincolnienſic) in the Book of his, that is en- 
tuled, De Ceſſat ione Legalinm, publiſhed 
dy the late Dean of ind ſor (Dr. Reeves: ) 
[here are ſome Teſtimonies given of the Bi- 
hop, out of Authors, in the Beginning of 
hat Book: Among others, it is remem 
of him that he ſent a ſmart Epiſtle to the 


hal 
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'ope, for that the Pope's Bulls did ſuperac- 
nulate (as he terms it) the Words (Non 
ante) which Words, ſays that good Bi- 
hop of Lincoln, did Chriſtiane Religionis 
uitatem & hominum tranquillitatemper- 
P 4 turbare : 
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hen Pope, wherein he does cry out upon the [nent 


IV. 


116 


| fabula foret, ſtupor & prodigium : An 
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turbare : And he does thereupon 'iaffinn th 
Pope to be Antichriſt : Nonne (ſays he) 4, 
tichriſius merito dicendus eft ? And to pit 
him to be Antichriſt, he further charges hin 
Privilegia & anctor um Pont i ſicum Roms 
norum predeceſſorum ſuorum Papa inn 
dent ur annullare, per hoc Repagulum(Nn 
obſtante) nom erubeſcit, fic lui, 0 Rb 
probat, quod tant} © tot Sancti edifie 
runt. © "017 5] 

When Innocent IV "oy this BiſhopjLe 
ter, he fell a ſwearing by Peter and Pl 
that he would confound him: I rata 
confuſionem præcipitaret ut totius umi 


that he would command the King of Ex 

land (whom he there inſolently termed, 1 
ier Vaſallus (a Tenant, or Vavaſort) H 
ut plus dicam Mancipiun (his Rogen 
illum nutu noſtro in carctra re-. ot 
But the Cardinals then about the Pops 
adviſed him to conſider better of it; for (fa 
they) Ut vera fateamur vera ſuntique 6 
cit, Catholicus eſt, imo & —— 
Of this Biſhop (ſays Mr. Camden in l 
Britannia) he was, Terrificus Papæ & An 
gir Redargutor manifeſiiſſimus, verilh 
tis amator. ' Henry de Knighton! = 
this of him: Ad 1 — 
Epiſtolam ſatis tonantem (a chun eng ave 
Ale? qua de re ad curiam vocatanm 


rommunicatus — 40 2 
747 ad 7 7 bun 


* er 


i 
EY 
4 | i 


with Penal Statutes. 
And this uſurped Power, 
with more Modeſty. at firſt, yet in a ſhort 
ime it grew to that Height, that it proved 
intolerable and inſolent. 

The Bull of Pope Piax IV, publiſhes De- 


Ordinat ionibus Apoſtolicis. 

Another Diſpenſation of the ſame rope $ 
uns in theſe Words, vis; Licet Chriſius 
volt cenam iuſlituerit ſub utrag; Specie 
Panis & Vini Venerabile Satramentum ; 
amen hoc Non 06ftante, &c. The Pope takes 
pon him to diſpenſe with that Sacred Inſti. 
ion: A con fic ient ibus (for ſo he prophane- 
y expreſles it) ſub utreq; & A Laicit tan- 
in modo ſub Specie Pans ſuſcipiatur. 
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niſes, Vows, Oathe, and eee 
dy his Piſpenſationn. 
Dr. Marta — Furiſtifli gone efficms, That 
Papa de Plenitudine reftatis poteſt Diſ- 
enſare contra us Divinum, 
Apoſtolum, eſt Aen. omnia Conculia, que 
terpretatur, tollit & corrigi. 
The Gloſſator upon the Canon Law 
avowed: by the Nota of Nome, as the Hi. 
ory of the Council of Tens docs quote 
im) holds the Pope can diſpenſe 
Vid Teſtament, — the Four — 
againſt the Law of Gd. 


though uſed 


ecs, Non obſlantibus Conftitationibue & 


contra 


the 
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Ia the Oathꝰ of a Biſhop to the Pope (ex- * Dr. 
ant in the Roman Pontifical, ſet out by Pope Borrow 
lenen> VIII) the Biſhop upon his Oath Poe 
do acknowledge, amongſt other Rega lia Supre- 
Ferri, That the Pope can make void Pro- macy,3r. 
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Biſhop Jewel, in his Defence of N 
log y of the Church of England, againit He. 
ding, brings in one of their Canonifts thy 
holds, That the Pope, Privileg dir: 
poreft contra Jus Divinum, Papa" 
2 Hot eſt de Omnibus precept ir ueteriuh 
Novi Teſtamenti. It is part of the 
tion given of Antichriſt, by the Prophet D. 
niet, chap. 7. He ſhall think that be mu 
change Times, and Laws, and dr fl be 
given into his Hands. © 
Biſhop Jewels Tepoſiion upon the 27 
ſtle to the 7. heſſalomans, fol. 13 1. Antichui 


( ſays the Biſhop) is there called O. Aw 


a Man without Order or Law, that Man d 
Sin; which is one of the peculiar Notes d 
Antichriſt, He ſhall ſeek to be free und p 


at Liberty, he ſhall be tied to no Law 10 
ther of God nor Man. Hence it is ſad d 
the Pope, that he is ſolu tus omni Lege bs 
mana. Tn tis que vnlt, eff ei — ratim 


voluntas nec eft qui dicat illi, au 
— acis ? Ille poteſt ſupra jus, diſpenſat 
e Injuſtitia facert * . 


ber G mutando., 


Pope Martin V diſpenſed with a Mu 
that married his own Siſter. MG 

In this laſt Inſtance the Pope didbdiredly 
write after the Copy of an Heathen»King 
The Story of Camby/es is the ſame. Cale i 
the very Point with this laſt of Pope Me 


L.3.c.3. in. Sir Malter Raleigh mentions it in b 


§ro. 


Hiſtory of the World. Camby/er'enquir 
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# his Judges, whether there were any Law 
among the Perſians, that did permit the 
prother to marry his own Siſter. It was the 
Intent of Cambyſes to marry his own Siſter 
oo. The Judges (who as Sir Walter Ra- 
ch obſerves) had either Laws or Diſtine- 
ons in Store to ſatisfy Kings and Times, 
hey make a ſubtil Anſwer, that there was 
ot any thing written allowing any ſuch 
arriage : But they notwithſtanding found 
tin their Cuſtoms, that it was always left 
o the Will of the Per/ian Kings to do what 
eſt pleaſed themſelves. This was a Nos 
ante with a Witneſs. 9 ah 

This ſurely, and the Pope's Practice toge- 


ESS 


:orth's Obſervation. He that would uſurp 
ſays he) an abſolute Lordſhip over any Peo- 
e, need not put himſelf to the Trouble of 
brogating or difannulling the Laws made to 
antain the Common Liberty, for he may 
ſtrate their Intent, and compaſs his De- 
gu as well if he can get the Power and 
uthority to interpret them as he pleaſes, 
nd to have his Interpretations ſtand -for 
aus. If he can rule his People by his 
ws, and his Laws by his Lawyers; there- 


vent Reſort to be had to the Law-makers, 
t only to reſolye Difficulties of Judgments, 


its due Bounds ; which is excellent Ad- 
ce, | OG 401 1 


1 


re (ſays he) there is a Neceſſity of a fre- 


tto keep the Power of Interpretation with- 
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her, gave the Occaſion to Mr. Chilling- Fol. 39. 
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) A Law hath its Name (as I ſaid be- 
re) from its Nature, Lex 4 L:gando, it 
ads and compels to Obedience, and it binds 
wether and cements, it knits and unites a 
uititude of People, and makes them all as it 
cre but one Body. | t 
Now a Diſpenſation is of a quite contrary 
ature, and is deſtructive of Law : As the 
w does Ligare, a Diſpenſation does Re- 
are. It is defined to be, Relaxatio Ju- 
is: It does unbind and ſet looſe the Obli- 
ation of the Law, and by conſequence tends 
 thediſſol ving of the Body Politick. W hat- 
over is deſtructive of the Law cannot itſelf 
e Law; for then the Law would be 7 de /e, 
exque Leges evertit ipſa Lex eſſe non po- 
h a Thing divided againſt itſelf, and there- 
bre will not ſtand. Doi non eff pudor. nec cu- 
juris, inſtabile Regnum eſt (ſays Seneca.) 
Law is made by an univerſal Conſent and 
greement of Prince and People. 

have already ſhewn, how that the Com- 
non Law (which is as ancient as the Na- 
on itſelf) is that Covenant which was agreed 
pon by Prince and People at the firſt fra- 
ning and Inſtitution of the Government. 

The-Statute- Law hath its Force and Au- 
icrity from the like Conſent, and nothing is 
Law without that Conſent, as appears by the 
kreamble of 25 H. 8, c. 21, concerning the 
ery Point of Diſpenſations; Sir John For- 
feſcue ſays, Rex leges ſine ſubditorum aſ* 
enſu mutare non poteſt'; poteſias regia | 
lege | 
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* Sir Ed. * Bratton, who, as Sir Edward Coke mi | 
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lege cohibetur, in his Book de Laudibu; iii 
gum, Gc. 0 Di 
Now for the Prince alone, without theh gl 
Conſent, to depart from that Agreement, oi ** 
at his Will and Pleaſure to break any 
ticle of it, is, in effect, to put the ſole o¼ be! 
of the Law into the Hands of one perl e. 
which received its Force and Vigour' f 
the Conſent of all, which is irrational. _ 


Gabe 2 in his Preface to the Ninth Report, wa"? 
nſt. 27. f J kite C ET A 
No Law famous Judge of the Common Pleas, in the 


or Cu- Time of King Henry III, is of this ' Judy 
ſtom of | 
England 


can be 


annulld gum confirmate, mutari non poſſumt an 


but by 
Act of 
Parlia- 
ment. 


Selden's 


Om and Statute Law) have (as 1 have already 


tam, 539 


. called the Holy Father, and from thence 


ment, Leges (ſays he) cum fuerint am 
bate conſenſu utentium & Sacramento Rt 


deſirui ſine Communi Conſenſu & Concly 
cor quor concilio, © conſenſu fuorint pr. 
mulgatæ. N 

2. The Laws of England (both Comma 


ſhewn) a different Original from that of the 
Power of Diſpenſation (as it is exerciſed nov 
among us) they have not the ſame Fr 
ther. The King (who is Pater Patria) vi 
the Conſent of the People, is the Father ofou 
Laws, he is Juris Pater: but he that Þ 


hath his Name of Pope, is the Father and fir 
Inventer of Diſpenſations; ſo that there # 
no kindred nor affinity between the Law and 
Diſpenſation. U 1 


" * . 
3 ” 
* 
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The Laws amongſt us and this Faculty 
Diſpenſations, as they have a different 
ginal, ſo-they have no reſemblance one 
mother: facies non omnibus una eſt, they 
xe contrary Qualities and Diſpoſitions. 
e Law is equal and impartial, and hath no 
pect of Perſons, and (as before I obſerved 
om Ariſtotle) is a Mind without Affection. 
ow the Nature of a Diſpenſation is to fa- 
ur ſome, to ſet ſome at Li from the O- 


ton of others, leaving them ſtill under the 
ye and Obligation, and obnoxious to the 
enalty if they tranſgreſs. Whereas, in a 


wn pondus, and Una menſura, in diſtri- 
ive as well as commutative Juſtice, 
t was part of the Oath that was taken by 
ng William 1 (who is commonly ſtiled 
e Conquerour) that he would, Æquo jure 
Inglos & Francos tratfare : Which Oath 
rours nothing of a Conqueſt, nor does it 
min the Stile of a Conquerour. 

And it is the Oath of a judge at this Day, 
hat he ſhall truly ſerve the King and his 
eople, c. That he ſhall do Right to every 
erſon, notwithſtanding the King's Letters, 
it is, notwithſtanding any (Now obſtante.) 
It is a Maxim in Law, Quo modo aliquid 


Now a Law being made by Conſent of all, 


ligation of the Law, and is a kind of Præte- 


ell governed Kingdom there ought! to be 


gatur, eo mods di ſſolvit ur. 199 263. 


ould not be diſſolved again, but by the like 
onſent 1 that is, by Authority of che King | 
| and 
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and Parliament, who have the 
Fol. 775. Dr. Millet, in his Synopfis Papiſai minke, 
Difference! between a Toleration and Di 
penſation: That of Moſes, in caſe of 
yorces was a Toleration. A Diſpenſai = 
(ys he) muſt be of as high a du ras 
Inſtitution; None but the Law-maker © 
diſpenſe with the Law, not he that bath bg 
a Share in the Legiſlature. 
The And from hence I ſhall take Occakin 6 
King and aſſert, and ſhall. endeavour to make good i 
— Aiſertion by Law, that the lawful Power « 
have the Diſpenſing Mich an Act of Parliament, th 
Power of concerns the Publick, is only in che Handid 
So thoſe that have the Legiſlative: Power, 
5 confine myſelf to ſuch Acts only as cone 
the Publick (as the preſent Act we have n 
to do with, does in a very high Degree. 
And therefore I hold that none can diſper 
with ſuch a Law but the King and 1 
ment, and ſuch as they entruſt. with it 
The Sta- I ſhall begin to prove this by an Ad. 
tute of Parliament, which is the higheſt Reſolve 
22 Authority in our Law: It is in the Preamt 
of the Act of 25 Hen. 8, c. a1 (he 8. 
of Diſpenſations) and the Preamble of a 4 
tute. is Law, as well as the enacting Pan, 
Body of the Law. It is in eſſect a Dec 
tion of What was Law before, at leaſt it hen 
the Opinion and Judgment of the ky 
kers; which is of high Authority,. 
ThePre- It firſt utterly diſowns and renounees 


amble. Pope's long vine Claim, and Freter 


7 
enling with any perſon within thisRealm, 
1 — though by him prac- 
ied for many Years. I deſire to obſerve upon 
is, that long Uſage by an Uſurpation gives, 
o lawful Right : But I would further ob- 
ere too, that where it hath been long ad- 
itted and uſed, it is in ſuch Caſe reaſonable 
x none but the ſupreme Court to undertake 
and declare againſt it. 
lathe next Place, this Act of Parliament 
xs affirm, That this Realm of Eagiand is 
ibjet to no Laws, but ſuch as have been 
ude and taken by Sufferance of the King 
nd his Progenitors, and the People of this 
alm, at their free Liberty, by their own 
ſent to be uſed amongſt them, and have- 
und themſelves by long Uſe and Cuſtom, 
the Obſervance of them, as to the cuſtoms 
land ancient Laws of this Realm origi - 
eſtabliſhed, as Laws of the ſame, by 
c ſaid Sufferance, . Conſents, and Cuſtoms, 
bd none otherwiſe. This ſhews the Ori- 
tl of our Common Law. This hkewiſe 
— proves, that whatever is up- 
the People without their hath 
the Authority of a Law: And it cannot 
ſhewn. that ever the People did conſent to 
v Power or Practice of granting Diſpenſa- 
as. But it plainly appears that our Ads 
larliament are fo ſar from approving of _ 
untenancing of it, that they have often ſen · 3 (1 
| againſt it, although in vain hitherto, 0 
u though the ings. haye becn very 5 
m ancient _  _ 


— 


ancient (as I have ſhewn) pam 
lawful Authority; for this Preambledeclur 
thoſe only are Laws binding to the Pe T 
that have been Originally eſtabliſhed 
Laws, The Word Ohh reſen 
doubt to our very Primitive Inſtituin 
which is Common Law, or at leaſt to a Tin 
ſo ancient, as that the Original cannot | 
traced ont, nor ſhewn, and then it ſhall | 
to be the Common Law. Nor 
have (I hope) clearly evinced that the ve 
firſt Invention and Practice of Diſpenſati 
by the Biſhop of Rome, is not Time ou 
No Pre- Mind, nor can the Uſage of it here by Ini 
ſcription, tion of the Pope, reach up to a Pr 
in the Judgment of our Law, nor by 
Rules of it: For Sir Edward Cook, in 
firſt Inſtit. fol. x 1.5, treating of a Preſcripu 
* = Nature of it, ſays, That if there! 
ufficient Proof of Record or Wii 
to —— contrary, albeit it exceed the Men 
of any Man living, yet it is within the! 
mory of Man, in a legal Senſe, it had it 0 
ginal fince the Beginning of the Reign of 
The time King Richard I (that is in the Time of 
of Limi- Jahn, and King Henry III.) 
3 - But that which — it much the ſt 
Right, is er 18, that this Declaration of thg King 
limited to Parliament againſt ſuch Diſpenſatiom 
be Laws iutroduced without the King and. 
ples Conſent, does conclude with Neg 
Words, viz. (and not otherwiſc) and i 
cluſive of all other, that is, that not 
Ly without their Conſent, | 


2.26 
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And this Statute of Diſpenſations pro- 
ceeds further to ſhew, where the true and 
awful Power of granting Diſpenſations is 
efted, in theſe Words, v:z. 
It ſtands with natural Equity, and good Where 
Reaſon, that in all Laws humane within this pe _ 
Realm, the King and both Houſes renre- Difoen 
ſenting the whole State of the Realm, have fing re- 
full Power to Diſpenſe, and to Authorize ſides. 
ſme Perſon to Diſpenſe with thoſe, and all 
cher humane Laws of this Realm, and the 
ime Laws to abrogate, annul, amplify, and 
liminiſh as it ſhall be ſeen unto the King, 
he Nobles, and the Commons of the Realm 
reſent in Parliament, meet and conyenient 
r the Wealth of the Realm, and then it 
bes diſpoſe of the Power of Diſpenſation in 
ſatters Eccleſiaſtical to the Archbiſhop of 
anterbury ; ſome whereof are to be con- 
med by the King, and others that may be 
vod without the King's confirming. 
And although the Body or enacting Part 
[this Statute, extend only to Cauſes Eccle- 
aſtical, yet the Preamble does reach en 
to ali humane Laws. | 
This Statute of 25 Henry VIII, was made 
the Time of ſuch a King, as we all know, 
teading our Hiſtories, ſtood highly upon 
prerogative, and would never have con- 
ated to ſuch a Declaration, concerning the 
wer of Diſpenſing, if it had been a ſpecial 2 
erogative in the Crown; and had there 
1 fuch a Power in the Crown, the King 
Q 2 would 
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would never have ſuffered himſelf to hang 
been deprived of it, and to have it diſpoſed 
of into other Hands, by the Parliament, and 
there would have been no need of paſſing 
ſuch a Law, the King himſelf alone coull 
eaſily have tranſacted all this Matter-proy. 
ded for by this Act of Parliament, had he hai 
the ſole Power. | 

It is true that the Lord Hobart, in his Re. 
ports, fol. 146, mentioning this Act of Dif 
penſations, and taking Notice that by d 
expreſs Words of the Act, all Diſpenſatior 
Sc. ſhall be granted in Manner and Fon 
as is preſcribed by that AQ, and not othe 
wiſe ; yet he holds that the King is not there 
by reſtrained, but that his Power remau 
full and perfect as before, and that he m 
ſtill grant Diſpenſations as King; for (i 
he) all Acts of Juſtice and Grace flow fra 
This and ſuch like Statutes (ſays theLon 
Hobart) were made to put Things into don 
dinary Form, and to eaſe the King of ont 
bour, not to deprive him of Power. 

This Opinion of his is grounded upon Wn; 
Preſumption, that the Power of Dilpenli 
with Laws, was always from the BeginonWe | 
a Prerogatiye inherent in the Crown, not end 
amining who was the firſt Author, and d 
Time when it firſt began, and whence we vole 7 
rowed the Uſe, and how there was a Tue 
within evident Proof of credible and autic 
tick Writers, when Diſpenſations were 


LA 
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n Uſe, and ſo they are within the Time of 
Memory in a legal Conſtruction, and cannot 
te by Preſeription. 
And it is plain every 
nuſt be ſo by acted} chat is, uſed Time 
out of Memory of Man, and whereof there 
þ no ſufficient Writing to the cont 
But I may appeal to any unbi d and 
equal ] Judgment, upon the reading of this 
my cially the Preamble of it) whether 
4 meerly intended to put Things into 
. Form, and to caſe the King of 
Labour ; or, whether it was not to put an 
wbſolute Stop to the former Practice, and does 
pot directly declare and determine where the 
e lower of Diſpenſing ever was, and there - 
1 uſes thoſe excluſive Words | and not 
therwiſe ] for thoſe Words are in the Pre- 
nble, as well as in the Body of the AR. 
So that this Conſtruction of the Lord 
ng s, That ſtill the King may Diſpenſe 
> ' himſelf, and that he lets have 
neſo his Prerc ogative, before the making 
f this Stute, T= may do ſo ſtill, notwith · 
unding this Statute is directly againſt the 
ey Words of the Statute, that ſays it ſhall 
vt be otherwiſe chan as the Statute direQs, 
nd being in the Negative, are the ſtronger. 
And the three or Caſes cited by 
be Lord Hobart, all out of Dyer, do not 
dne home to the Caſe of the King's grant- 
g Diſpenſations in other Manner than the 
utute of 25 H. 8, c. 21, hath directed, 
Q 3 which 


egal Prerogati ve 
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which expreſly enacts, that they ſhall nothy 
granted otherwiſe. 

1. His firſt Inſtanee is out of Dyer, 111, 
the Statute of 28 H. 8, c. 15, a the 
the Commiſſioners for Trial of Piracy, & Kal 
be named by the Lord Chancellor ; 
happened there was no Lord Chancellor * 
a Lord Keeper, and it was held that he might 
name the Commiſſioners, by the meaning d 
this Stavute, as well as the Lord Chuncello 
This is, under Fayour, but a weak Proof f 
the King's Power or Prerogative, of yaryin 
from the Directions of an AR of Parliamen | 
or diſpenſing with the Rules preſcribed 1 
it; for it is a meer imaginary Variation, d 
Lord Keeper ever having the ſame Powers 
the Lord Chancellor; and it is not meerly i 
enacted, but declared by the Act of 5 ElidWii 
c. 18, which proyesit was Law before, An 
yet ſome Judges held the Commiſſion 
were not well named, but that the 
ſion was void. | 

2. The ſecond Inſtance or Authority l 
the Lord Hobart uſes to prove his Aﬀertia 
that the Words and not otherwiſe] in i 
the Statute of Diſpenſations, do not reit 
the King's Power, but that he may do otbe 
wiſe, is out of Dyer, 225. That Gen 
Elizabeth might make Sherith withoutd wb 
udges, notwithſtanding the Statute-of 9 E. 
his 1 ſhall have Occaſion to examine 1 
ſpeak to more fully hereafter, and theteſa cer 
ſhall. reſerye it "ill then, and doubt * 


hew, it is a Miſtake ; and it was done by 
e Queen in a Caſe of Neceſſity, it being in 


icers could nat ſafely meet in the Exche- 
er (as the Statutes require for the chuſing 


rd; and the Report ſays, no Sheriff was 
uncd by the Queen, for the moſt part, but 
ut of thoſe Names that remained in the 
jill for the former Year. And the Book 
nly ſays, it was held, the Queen might do 
;by her Prerogative. | 

The laſt Inftance that the Lord Hobart 
res is out of Dyer, 303, 6. that the King 
uy grant the Aulnagers Office without a 
jill ſealed by the Treaſurer, though the Sta- 
ute of 31 H. 6, c. 5, ſays, the Grant of that 


tie Treaſurer, | 

The Reſolution of that Point is very ob- 
ely reported, but however take it at the 

rongeſt, this is in a Matter that concerned 

tc King's Revenue, and where it may more 

aſonably be ſaid by the King, May I not do 

bat I will with my own And this Sta- 


e granting of this Office into an ordinary 
om, and to caſe the King of Labour, and 
Auto reſtrain his Power. If that may be 


E A in any Caſe againſt the expreſs Words of 


e >tatute, it may be in a Caſe that concerns 
eerly his Revenue, as this of the Aulneage 
Nas, 1 


o oy ** 


: 


In 


131 
he Time of the Plague, when the great Of- 


Sheriffs) and the Term was held at Hert- - 


Mice ſhall be void, without a Bill ſcaled by 


te may eaſily be underſtood to be to put 


% R. II. The Commons, for the great Aﬀance 


4, 
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In the next Place I ſhall ſhew, i 


the Legiſlature, that is, in the King and Pu, 


mighty God diſpenſed with his own Law 


diverſe Reſtrictions, which is a full acknox 


their Aﬀſent being indeed a Novelty (td 


the 
Stream of Diſpenſations did anciently nu 


in this Channel, till afterwards it found on 
another Courſe, and that Diſpenſations with 
Laws, were only in the ſame Hands. as hal 


liament, in former Times, and this anfyen 
that Example that hath been uſed, that Al 


the ſixth Commandment, when he coniman 
ded Abraham to ſacrifice Iſaac: God wy 
the great and only Legiſlator. Now the King 
is not the ſole Legiſlator. wr 

I ſhall preſent you with a very full In 
ecdent and Proof of the Power of Diſpe 
ſing with Acts of Parliament, to be no where 
elſe but where the very Legiſlative Powe 
is. And that the Kings have ſometimes 
cepted it from them in ſome particular 
ſes, and for ſome limited Time, and w 


ledgment that it belongs only to the Ley 
ſlative Power to diſpenſe with 


which they repoſe in the King, Trantce 
that he, by Advice of his Lords, might mait 
ſuch Toleration touching the Statute of Pr 
viſions, as to him ſhall ſeem good, until ft 
next Parliament, ſo as the Statute be repe: 
ed in no Part thereof. So alſo as the Con 
mons may diſagree thereunto at the next bu 
liament, with this Proteſtation too, that ib 
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ge the very Words) be taken for no Exam- 

de. This is granted with abundance of 

ation and Jenouy; and proves it is not 

ucient. 

The Commons do agree to the Power: E. IV, 
ranted to the King, for the Moderation of Ne, 26, 
he Statutes touching Proviſors in the laſt 
pliament, beſeeching the King, that the 

ime may not licenſe any Cardinal or Strari- 

er to enjoy any Benefice within the Realm. 

It was 24 by the Lords and Com- K. II. 

ons, that Tydemes, late Abbot of Beau. N'. 28. 
rv, and Elett of Llandaff, by the Pope's 
rorifion, ſhould enjoy the ſame Biſhoprick, 
tuithſtanding any Act, ſo always as this be 

iten for no Example. 

That the Sale of Tin may be at Zoſtwj- 17 R. II. 
hel, in Corawwal, and ſhall not continue at N'. 34: 
1. Notwithſtanding the Council may 

rant Licenſe to Merchants, to carry the ſame 

In to what Parts they will, as to them ſhall 

m good, Here the Power of Diſpen- 

Ing is del to the Council. 

_Upon the Requeſt of the Commons, the 2 H. IV. 
> promiſeth, that he will not from thence N*: 63. 
ih diſpenſe with the Statute of Proviſions 4 
o Benefices. Ky 
This implies, that the King had practiſed 4 
and we know who began the Practice, | 
d who taught it to others, and this Re- 44488 
rd ſhews it was without Conſent, and was 1 
Cauſe of laint, and the King promi | 
to reform it a 


LS 
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ſignifies a Promiſe, where a Law and an Ou 
is too weak to ſecure it? This Promiſe dot 
not confer a new Right, but is to reform « 


unjuſt Practice. | 
I ſhall uſe one Argument more again 
this Exerciſe of the Power of Diſpenſing vit 


Acts of Parliament, as it hath of late beg 
practiſed, and that Argument ſhall be raiſe 
from the great Inconvenience and Miſchie 
that will enſue upon it to the Kingdom; | 
may occaſion the infrequency of Parliament 
by taking much of their Power out of tha 

Laws are many times made but Prob 
tioners and Temporary, to the End, thati 
upon Experience of them they be found ton 
too ſeyere, or ſtrict, and to ſit hard upon ay 
Perſons, that the Parliament at thei nc: 
Meeting may moderate or relax the Seyeriq 
or Inconvenience that may ariſe by, the 
But if there be another Way allowed bor th 
doing of this Work, there will be the ki 
need of a Parliament, and ſo other Wor 
that requires alſo their Mecting, may rema 
unremedied. 1 

If we conſider how frequently the Fi 
liament ought to meet, and how often 1 
anciently meet, we ſhall cafily be con 
ced, that the relaxing of a Law, or gi 
Remedy (where the Law was upon EA 
rience ; found 2 wt 80 n 

roperly belonging unto them, 

b. of reſorting to any other Help; 
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o ſhould cure or reform a Law, if any 
ing were amiſs in it, but the Law-ma- 
3? See the Statute of 6 H. 8, c. 18, the 


1 1 
doth 
m a 


Our Saxon King Alfred and his wiſe 
en (that is, the great Council of the King- 
m) ordained, that a Parliament twice a 
ſear, and oftner in Time of Peace, ſhould 
ect in London. Thus ſays that ancient 
ok, tiled, The Mirrour of Juſtices, c. 1, 
.3, Pag. 10, by 4 E. 3, c. 14. It is ac- 
orded, that a Parliament ſhall be holden 
ery Year once, or more often if need be; 
isdoes not abrogate nor alter King Alfred's 
= 

By 36 E. 3, c. 10, many Laws had paſ; 
| in that Parliament of 36 E. 3, which are 
here called Articles (as anciently our Sta- 
es were drawn into certain Articles, and 
o paſſed, as being Articles of Agreement 
ctwixt the King and his Subjects (as I had 
ccafion to obſerye in the Beginning of my 
diſcourſe) and this Statute of 36 E. 3, pro- 
des, that for maintenance of the faid Arti- 
les and Statutes, and redreſs of diverſe Miſ- 
diefs and Grievances which daily happen, 
Parliament ſhall be holden every Year, as 
nother Time was ordained by a Statute) 
ſerting to the Statute of the Fourth of this 


3 | 
The Act of 16 Car. a, c. 1, for repeal of 
e Triennial Act made 16 Car. 1, in the laſt 
graph recites, at By 


Lok of Statutes at large concerning Briſtol. - 


235 
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fol. 50, 51, ſays this of the Parliament. 


res leges jubent efſe irritas, novas inducy 


the true diſpenſing Power) Incerti juri 


bet Rex: Curiam ſuam in concilio fu 


8 dubitationes Judiciorum & novis mjs 


- ſays, that Parliaments were inſtituted to he 
and determine the Complaints of the wrong 


otherwiſe could not have common Juſtice 
: 


and Statutes of this Realm, made in «i 
Reign of King Eduard III, Parliaments at 
to be held very often; and this Actof 16 C. 
makes a new Proviſion, to the End ( L 
Words are) there may be a frequent callin 
aſſembling, and holding of Parliaments cnc 
in three Years at the leaſt, 
Now let us enquire what the proper Wark 
of a Parliament is, which the ſaid Statute of 
36 E. 3, mentions in part, viz. for main 
nance of the Articles ang Statutes, and redre 
of Miſchiefs and Grievances that daily ha 
pen (as that Statutes recites.) 
Sir Thomas Smith (who was principal & 
cretary of State) in his Treatiſe de Repu 
lica & Adminiſtratione Ang lopum, I. 1,c. 


In Comitiis Parliamentariis poſits t 
emnis auguſt e Abſolut equpoteſtatis vis vet 


præſentibus modum conſtituunt. (There 


cout rover ſſas Dirimunt. 


Bradton writes of this High Court, H 


Parliamentis ſuis ubi terminate ſi 


emer ſis, nova confiituuntur remedia. 
The Mirrour of Juſtices, c. 1, pag. 


ful Acts of thoſe againft whom the Subj 


7 
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ut is, againſt great and powerful Delin- 
wents. 2 
Nibil prodeſt (ſays Bratton) Jura con- 


were niſi fit qui Jura tueatur. 


or to be had to the Law-makers, not only 
preſolye Difficulties of Judgments, but to 
xp the Power of Interpretation within its 
ve Bounds, and the Law hath taken Care 
uency of Parliaments, | 
dir Francis Bacon, in his Advancement 
Learning, gives this excellent Advice to 
Uuw-makers, and to thoſe to whom it be- 
bngs to defend the Laws. 

Let not (ſays he) Prætorian Courts (ſpeak- 
ng of Court? of Equity) have Power to 
kecree Zane N Statutes, under Pre- 
ce of Equity; for (ſays he) if this ſhould 
e permitted, a Law Interpreter (that is a 
udge) would become a Law-maker, and all 

tters ſhould depend Arbitrament 
that is) upon an Arbitrary Power. And 
rbtrament would encroach upon, and at 
t \wallow up Law. 

The Power of extending, or ſupplying, or 
oderating Laws, little differs (ſays he) from 
ie Power of making them. | 

Courts of Equity ſometimes, under the 
retence of mitigating the Rigour of the 
us (and ſuch is the Power of Diſpenſing) 
ix the Strength and Sinews of Laws, by 
wing all to Arbitraments: He was well able 
judge of this, haying been Lord Chancel- 


$ that there is need of a frequent Re- 


Jor. 


* 
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lower Scope of it, is like to be fruſtrated by # 
ol Judges the Duty of the Judges in ſuch Caſes « 


made forthe Parliament for their Reſolution. Thi 


Þ N 
1 


lor. And it is his 46th Aphorifin, The 
is the beſt Law which gives the leaſt Liber; 
to the Judge ; he is the beſt tha 
. takes Call iberry to himſelf, * 

Ilhberefore where any new Law ſits unezf 
and too hard and heavy in ſome particul 
Caſes, it were much ſafer to ſuffer the Mi 
chief for a Time (if any ſuch happen) a 
let it wait till thoſe that gave the Woun 
come to cure it. *Una eademque manu: 
nut opemque feret. The over-haſty Cu 
ariſing from the Impatience of enduring hui 
makes the Caſe the worſe ; frequency 0 
Parliaments is a proper Cure. Other W. 
of Cure are apt to cauſe infrequency of Pu 

liaments. | 5 
And in Matters of great Difficulty whid 
come before the Judges in the Courts © 
Weſtminſter, or if there be no great Difficy 
ty, yet if it be of mighty Concernment, an 
* Hob. not clearly concurring with the * Intent an 
157,atthe Words of Law-makers, but the Law ind 


theOffice haſty Determination; it is, under Faro 


5 | Dubitaciones Judicior to reſt ll [ 
Laws Parliament meet, and then to propoſe it 


Sone it is expreſly provided in the Statute of 176 
to tbr ſons, 25 E. 3, to defer doubtful Caſes ul 
End, tho the Parliament reſolve them, being in a M 
ie words ter of ſo high Concernment as that of Te 
3 ds an 
periect. | Sir R. Cotton's Abridg. 1 R. II. N.. gg, 2 Ink. 


* 
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And in Caſes of much lefſer Conſequences, 

eſpecially upon a new Law (as that is that 

we haye before us) in ſeveral Caſes cited in 
Blackamore's Caſe, the Judges have ſought 

o the Parliament for a Reſolution in ſmaller 

Matters. | 

$ Rep. 1.58. In Doubts arifing before the 

juiges in their Courts, upon the Conſtruc- 

non of Acts of Parliament, the Judges re- 

ſoned to the Council (which is there ſaid to be 

neant of the great Council, the Parliament) 

that made the AQ in the Caſe there cited. 

The Queſtion * did ariſe upon the Statute * 39 E.z, 
of 14 E. 3, c. 6, which gives Power to Courts 21+ 
vamend Miſpriſions of Clerks in Proceſs, _ 3. 
n writing a Letter or Syllable too much or 
wo little: But whether theſe Words in the 

at, gave Power to amend where there was 

i whole Word too much or too little, was 

the Queſtion, and the Lords declared, 

0 E. 3, 21, that their Meaning was, that 

n ſuch Caſes the Proceſs ſhould be amended : 

This ſhews the Tenderneſs of the Judges in 

thoſe Times, in Conſtruction of new Acts of 

larliament, and the frequ of Parlia- 

nents, and the Reſort ſtill had to them in 

ie of Doubts. And this was in the Time 

Edward III. the moſt flouriſhing Time of 

e Law; and a Caſe that the then Arch- 

uop ſaid had #0 great Difficulty in it. = 
But I preſume it will be ſaid againft me, 04je2. * 
at this is a clear Cafe in Law which is now 
eee | 
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Diſfficulty in it, but that the King by l 
Prerogative could diſpenſe with this Ad 
25 Car. 2, and that all the twelve Judge 
(but one or two) was of that Opinion, an 
that the Point hath formerly been reſolyedi 
the Caſe of continuing a Sheriff in his Oũg 
longer than one Year, notwithſtanding theſ 
veral Acts of Parliament to the contrary, ay 
that was ſo reſolved by all the Juſtices int 
Exchequer Chamber, 2 H. VII, and by u 
Opinion of Sir Edward Coke, 12 Rep. 1 
and repeated in Calvins Caſe, 7 Rep. 1 
which are the only Authorities that com 
home to the Caſe, and none of them anciem ear 
Before I ſpeak to theſe Authorities in d 
Caſe of Diſpenſing with a Sheriff to contin 
longer than a Year, I ſhall make it appeu Nen 
that the Caſe now in Queſtion, or the Pou 


in Law of this Caſe, was very much dout 

ed, if not clearly held on the contrary, . / 
, the King could not diſpenſe with this Me 

of 25 Car. 2, and that by no mean quae 

ments, 


If the King could have diſpenſed with 
by his Prerogative, and it had been ſo cleat 
what need was there of his Majeſty's prope 

J ſing it tothe two Houſes, at the ing 
a Seſſion, to allow him a Power of Diſe der 
ſing with this Law ? or that they themſel i end 
would diſpenſe with it? Why would d 
two Houſes, after long Debate about it, cl 
cuſe themſelves from conſenting to inst 
which the King could do without then 

. va 
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were there no Judges. that did ſeruple the 


doing of it? 


came it to be ſo long before the King's 
Jearned Council could ſtart it? We heard no- 
ing of this till all other Ways were 
ned, N VN 
Let me add to this what was ſpoken by 
he late King's own e Di- 
tion in the Houſe of Lords, before the 
ing and both Houſes, and all the Judges 
reſent, by a late Lord Chancellor, who as 
te was an excellent Orator, fo he was a very 
earned Lawyer, and my honourable F ricnd. 
It was in his Speech made to both Houſes 
tc Twenty-third i of May,, 1678 (about five 
ear aſter the making of this AQ of 25C. 2.) 
nd it was ſpoken in reference to this very 
dt of Parliament. 
Hath not the late Ad fay 5 he) made it 
poible, abſolutely impoſſh Ile, for the maſi 
wcealed Papiſi that is, ta get into any 
nd of Em 2 ? And did ever any 
rw ſince the Reformation PvE, 4.4 fo great 
deeurity as this ? 
Hereupon, in the ſame Speech, that noble 
rd does declare it now a ſtale Project to 
dermine the Government, by accuſing it 
endeavouring to introduce Popery, that a 
would wonder to ſee it taken up again. 


anſt the Danger of It. 


8 And 


If it were a prerogative i in the King, — 
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: And, yet after all this, do we hear the 
Judges openly and judicially declaring, that 
it appeared to them to be a very plain Caſe, 
that the King alone could diſpenſe” with thi 
Act of Parliament by his Prerogatiye ; and 
though it was acknowledged to be a Cafe 
of great Conſequence (as the Truth i) yet 
it was pronounced withal to be of as little 
Difficulty as ever any Caſe was, that raiſed 
ſo great an Expectation. ages + 
Theſe are ſtrong Arguments to prove the 
Doubtfulneſs of it; after all theſe Refu 
or Heſitations, it might very well be accour- 
ted a Doubt or Difficulty, worthy to be re- 
ferr'd to the Judgment of the Parliament, if 
the Parliament had not already in effettg 
ven their Judgment to the contrary. ' 
As 1 remember, it was in February, 1663 
that the two Houſes made an Addrelsto the 
laſt King, for reyoking a Declaration, where 
by his late Majeſty had granted a Tolerate 
and Indulgence to ſome Proteſtant Difſente 
as being againſt Lau, and ſuch a Toleratio 
was declared illegal by the Parliament, 
1672. Theſe are two Reſolutions in t 
Point by the ſupreme Judicature.  _ 
If this Prerogative of Diſpenſing wl 
Acts of Parliament were in the Crown e! 
Preſcription (as it ought to be if it were er 
| 412 H. , legal * Prerogative) it ought then to be co rdin 
| 19.Plow-fined and limited to ſuch Cafes only When epa. 
den 319, in it had been anciently and frequently e di 


| * zes. exciſed; and there ought to be no Extemq rant 


— 
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of Caſes where they are depending upon a 
Preſcription, nor is there any arguing a 
Paritate rationi in ſuch Caſes, and which 
have their Force meerly from ancient and 
conſtant Uſage. 

It is a Rule at Common Law, Ubi ln 
ratio ibi idem Jus But this Rule doth 
not hold in Cuſtoms and Preſcriptions 

In the Caſe of Bayly and ; ra? in 
Croke, Fac. 1, fol. 198, it was held per 
(ariam, that where Lande in . Eng- 
hþ deſcended to the youngeſt Son, and 
dies without Iſſue, that the Land in ſuch Caſe 
ſhall not goto the younger Brother without a 
particular Cuſtom ; but the elder Brother 
ſhall have it, for the Uſage had been in the 
ne, but not in the other Caſe ; yet theſe two 
Caſes are very near of kin. 


Ads of Parliament, in the original Uſe and 
Exerciſe of it, was but in very few Caſes, 
ndthoſe which more directly concerned the 
ling himſelf immediately, in his Revenue, 
r the like, which were Caſes of no great 
Conſequence, and ſuch wherein the Law- 
takers, in making their Laws, might be 
ally underſtood not to intend to abridge 
be King of his Power, but to caſe him ra- 
cr of Labour, and to put Things into an 
tinary Courſe, which yet the King might 


e did accordingly ſignify his Pleaſure, 4 
Tanting an gx — Non Obſtante ( the * 
R 2 


lepart from, if he * ſo minded, and if 
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of Parliament to the contrary) and inaking 
particular mention of the Act: Uawſqui/: 
— renunciare poteſt Juri pro ſe nur 

utto. v i141 wo 
Or in Caſes where there is no Diſability 
impoſed upon a Perſon by the AR, but only 
a pecuniary Penalty given to the King, and 
forfeited by the Subject, tranſgreſſing the 
Act, where the King is Creditor pene; it 
ſcems more reaſonable that the King may 
diſpenſe with the Penalty that will be due 
to himſelf, And theſe, and ſuch: like, are 
the only Inſtances given in that great Caſe 

of 2H. 7. „ 
But to diſpenſe with an Act of Parliament, 
* Sir Fr. made in a Caſe of the higheſt * Concen- 
Moor's ment to the Publick that can be, where 
— Religion and the Government are ſo deeply 
Mar- concerned, and where the King himſelf, and 
rams the Parliament, have thought fit to diſab 
— Anny Perſon to do to the contrary, and { 
oga- a | 
tive that pronounced it, and have put an Incapac 
tends to upon Perſons, and adjudged the Thing done 
ne. 87:2"to the contrary void; this hath been of lu 
of the ter Times, and but of late found out an 
Subject, practiſed, and is not warranted by any Pre 

is not al- ſeription. "1 54 

lowable- 1 ſhall cite ſome Reſolutions to this/Pur 
poſe, that the King cannot diſpenſe with Du c 
abilities and Incapacities impoſed upon u 
Perſon by Act of Parliament. * 
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guilty of Symony in obtaining a Benefice, 
he was made incapable of that Benefice for 
ever, by the Words of the Statute of 31 Eli. 
6.6. parag. 5. And the Caſe of Sir Arthur 
lgram was cited, who bought the Office of 
Cofferer; he was holden by Egerton, Lord 
Chancellor, and Coke Chief Juſtice, unca- 
pable of that Office, by Force of the Sta- 
tute of 5 E. 6. c. 16, though he had a Nox 
0b/tante 3 and the Reaſon there given is in 
theſe Words : | 

For the Perſon being diſabled by the Sta- 
tute, could not be enabled by the King : 
And yet the Office of Cofferer is a ſpecial 
Service about the King's Perſon, and his 
Treaſure. 

The Lord Chief Juſtice Vaughan, in his 
Reports of the Caſe of Thomas and Sorrel, 
fil. 354, 355, gives this for the Reaſon why 
the King cannot diſpenſe with a Man to buy 
n Office, contrary to the Statute of E. 6, nor 
with one ſimoniacally preſented, to hold that 
Lving, or to be at any Time after preſented 
o it; nor with any of the Houſe of Com- 
nons not to take the Oath of Allegiance, 
cording to the Statute of 7 Fac. 1, c. 6. 
becauſe (ſays he) the Perſons were made in- 
capable to hold ſuch Office or Living, and 
2 Perſon incapable is a dead Perſon, and no 
terſon at all, to that wherein he is incapable. 
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And a Member of the Houſe of Com. 
mons is by 7 Fac. Perſona inhabilis.* 

1 Inſt fol. 120, In the Caſe of the qi. 
moniſt, Sir E. C. ſays, The Act ſo binds the 
King, as that he cannot preſent him that the 
Law hath diſabled, for ever after, to be pre- 
ſented to that Church. The Words of the 
Act be: He ſhall be from thenceforth ad. 
Jjuaged a diſabled Perſon in Law, to hav 
or enjoy the ſame Bene ice. And the Pany 
being diſabled by the Act (ſays Sir E. C) 
cannot be diſpenſed withal by any Grant by 
a Non Obſtante, as it may be where an 
Thing is prohibited /i-6 modo, as up a Pe- 
nalty given to the King. 
The Caſe of Sir John Benner does not x 
all contradi& theſe Authorities. It is Crote, 
Car. 55. Sir John Bennet, by Sentencein the 
Star-Chamber, was made incapable of any 
Office of Judicature for Bribery, Reſ by al 
the Judges and Barons, that by the King! 
Pardon, all Inabilities are diſcharged, because 
the Sentence could not take the Office fron 
him, being Freehold, oyer which the nap 
had no Power. 
So that after ſo often declaring by "oe 
ral Ads of Parliament, Grants, and Patents 
made contrary to their Acts to be void, anl 
all Diſpenſations, and Non Ob ſtantes, to te © 
contrary of the Laws made by them, "to! 
void, 5 inflicting Penalties upon luch ue 
ſhould obtain thoſe Grants, and Now Ot 80⁰ 
fantes, or make uſe of them, as l 


* 
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i Multitude of Acts; and all theſe too weak, 
and all in vain by the Judges allowance of 
theſe Non Obſtentes,the Parliament had no 
ther Fence againſt theſe Nox Obſtantes, but 

> fix a Diſability in the Perſons, and to 
nake them uncapable of taking the Benefit 
f ſuch Grants; and this hath held good till 
10W, but now they break through this 


And as I obſerved in the Pope's Exerciſe 
f his Power of Diſpenſing, that it was uſed 
nth ſome Moderation at firſt, in Caſes that 

ned to be of great Neceſſity only, but 

laſt, by Degrees, it grew tobe intolerable 
nd unlimited: So the like may be obſer- 
ed in the Uſe of this Prerogative. 

3Inſt. fol. 236, in the Chapter of Par- 
ns, by diverſe Acts of Parliament, the 

ing s Power of granting Charters of Pardon 
ath been reftrained, as by 2 E. 3, c. 2, 
o E. 3,c.2, 14 E. 3, c. 14, 13 R. 2 Stat. 
c. 1. Theſe are ancient Statutes. It hath 

en conceived (ſays Sir E. C.) which we 
not queſtion (ſays he) that the King 

y diſpenſe with theſe Laws by a Non O 

inte. Yet Sir E. C. there declares, That 

ſound not any ſuch Clauſes of Non Ob- 

"te, to diſpenſe with any of theſe Statutes, 

t of late Times. This ſhews that it is a 

owing Miſchief, and had not been ancient- 

uſed, as it ought to have been to make it 
good Preſcription and Prerogative. 
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the 5 did ariſe from it; and how that yet the 


I ſhall now examine the Authotities m 
Caſes that are cited in Defence of this em . 
gative and Power of Diſpenſing with a-Diþ 
ability impoſed by Act of Parliament; fort 
do not purpoſely diſpute it in any other 
but as they are coincident with this 
Ihe firſt that we meet with, is that of: 
II. 7, fol. 6, and it was by all the Juſticesiu 
the Exchequer- Chamber. The Caſethy; 
King Edward IV granted the Office df 
Sheriff of a County to the Earl of Noribm 
berland, for the Life of the Earl, and d 
Juſtices held the Patent good, there being 
Non Objſtente in it to the Statutes, * | 
* 14E.;.,, Let us look into the * Statutes that ford 
c. 7. That a Sheriff to continue in his Office longer that 
by their one Vear: There had been ſeyeral ancien 
— Statutes made to that purpoſe, but they i 
22 * g 1 
their Of- proved to be of little Effect, for Patents wen 
fice by ſtill granted to hold the Office of a Shen 
ment ſor a longer Time than one Veaar. 
they we :'-At length came the Statute 23 H. 6, 6. 
encoura- which recites the former Statutes forbidduy 
. do any F erſons continuance in the Office of & 
Oppreſſi- riff above one Year; and obſerving thee 


ons to Oppre ſſions and Abuſes to the People, th 


. 7 were granted contrary to thoſe Statute 


42 E. 2, This Statute therefore of 23 Hex. VI, ordai 
49. 1K. that thoſe Statutes ſhall be duly obſerved 
And further ordains, That if any occuj 


+Sir K. that Office contrary to thoſe Statutes 
Cotton's , 
Abr. 18 E. 3, Ne. 54» 
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o the Effect or Intent of any of them, he 
i forfeit two hundred Pound yearly; 'as 
ne 2s he occupieth contrary to any of thoſe 
wtutes, and that every Paidon granted of 
hat Forfeiture" ſhall be void, and that all 
rents made of the Office of Sheriff, for 
ears, or any longer Time, ſhall be void, 
5 Clauſe, or Word of Non Obſtante in 
n wiſe put, or to be put in ſuch Patents 
withſtanding; and every ſuch Perſon is 
thereby diſabled to bear that Office. 
Nothing could be penned ſtronger than 
1s Statute, and it is a Law made by the 
preme Legiſlative Power of the Nation, 
lit expreſſes the former granting of Nox 
antes to be a great Abuſe, and to be 
ntrary to Law, Yet, contrary to the ex- 
reſ Words, and clear Intent and Meaning 
f this Statute, did all the Judges reſolve in 
H. 7, That by a Non Ob/tante, a Patent 
r a longer Time than a Year ſhould be 
ood, of the Sheriffs Office. | 
The King, and both Houſes were of Opi- 
jon, that they could make a Now Obſtante 
n ſuch Caſe void. The Judges are of a 
ontrary Opinion, that a Non Ob ſſante ſhall 
ie void the Statute. Here is an inferiour 
drt oyer-ruling and controuling the Judg- 
nent of a ſuperiour Court. The Judges, 
ho are but Jura dicere, contradict thoſe 
ito have the Power Jura dare, as well 
Jura dicere, and of correfting the Errors 
the higheſt Court in Meſiminſter, and 
ontrouling their Judgments, The 


Object. 


Auſiu. 


Thing, if it were not to reſtrain thi 
of a Non Obſtan 


continuing in his Office longer than * | 


i Poor o Dining 


The Statute was a meer, idle 


te ; If it did not — 
did nothing. The King himſelf ons : 
he had pleaſed) could without 
Parliament have reformed the A by 
fuſing to paſs any ſuch Patents fora $ 


But the King was ſenſible of the Abuſes, an 
therefore willing to be reſtrained from x 
fing any more ſuch Patents, and to avoid any 
Importunity that might be uſed: for the ot 
taining any ſuch Patents, and therefore cc 
ſented = a Law ſhould paſs tomake fu 
Patents void. And after all, ſhall the Kin 
(if he pleaſcs) ſtill make the like Grant 
Why then the Act was of no manner of Ul 
and operates nothing; and the Reſolve 0 
the Judges has made the Act a meer, id! 
yain Thing, 

But the twelve Judges hey have f 
reſolved, and the only Uſe they would 
low to all theſe Ads of Parliament is n« 
more than this, that if the King grant 
Patent to one of the Sheriffs Office i 
more than one Year, and there be no 
Obſtante in the Patent, that then, for wan 
of a Non Obſtante, the Patent ſhowed 
void by thoſe Acts of Parliament, wi 
otherwiſe would have been good, had t 
thoſe Acts made them void. 

But how eaſy would it be for one th 
obtains ſuch a Patent, to get the 1 


. 75 * * 
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u to be inſerted ?* and who would OW, 
4 2 Patent without a Now Obftante ? and 
whom would the Non Obſtante bedenied —| 
whom ſuch a Patent is granted ? The Lord 
irt, in the Caſe of Needler,' the 
hop of Wincheſter, fol. 230, fays, It is 
nicd to none, and that it is in the/Powerof 
Attorney-General. 
The Reaſous given by the judges, in 
, for that Reſolution, are, becauſe the 
no had always uſed ſuch a P tive of 
| ſenſing with the Acts of Parliament that 
. —— true * Value of the Lands, and“ r Hits 
Certainty of the Lands to be mentioned 
his Grants of Lands, and with the Acts 1 E. 3, 
cerning the t ſhipping of Wool, and par- . — 
ning of Murder (without expreſs men- . 
ning of the Murder.) Letter B. 
Theſe Caſes are nothing alike, but of a Anfiv. 
fling Conſideration in reſpect of the Ad 
have in Hand, of 25 Car. 2. And in 
le Caſes the Penalty and | Forfeitures are j See 13 
en to the King, and they concern the H. 7.8, 
nes Profit only to diſpenſe with them: . 
tin our Caſe the Safety of the Govern- ter B. 
t, © /alus populi, and the maintaining 
the true Religion eftabliſhed by Law, are 
| concerned, and ſo the Caſe is not alike. 
{to compare this with thoſe Caſes, is Per- 
! componere magna. , '| 
This Opinion and Reſolution of the Judges 8: 
H. y, has been the Foundation of all E: 
like nnn, | 34 


172 


4} 


concerning Waterford in Ireland, is of 


liament, where the Forfeiture is given o 


The Powes of — 


been given of the King's Power” of Dig 
fing with Diſabilities and 'Incapacife i 
poſed by Acts of Parliament. Upon wi 
Ground the Juſtices held the Patent of 
Sheriff's Office good to the Earl of N 
thumberland for Life, does not appe 
whether becauſe it had formerly been 
Office of Inheritance, and ſo within the Þ 
ception in the Statute of 23 H. 6, or wet 
by Virtue of a Non Obſtante to the Statu 
as Ratchif only argues, for the reſt fay i 
thing of the Now Obſtante. Some Ret 
lutions have been to the contrary of that 
2 H. , as in the Caſe that I cited of the Ki 
againſt the Biſhop of Norwich, in the I 
Hobart's Reports ; and the Caſe of Sir / 
thur Ingram, where it was adjud| 
the King could not diſpenſe n. B 
lit 

Aud che Book of 2 R. , 1 11 &1 


King's Power to diſpenſe with an Ac off 


to the King; ſo it comes not —_ ko 
Caſe, 

This Reſolution of the Judges, ins H 
was the precedent and leading Caſe tw alli 
ſubſequent Opinions, and was the Found Vi 
tion of them, and they all muſt ſtand u 
fall by it. 

Now it will be very evideat; that ü 
King had no ſuch Power or Prerogative Me 
continuing Sheriffs in their Offices longer dan 
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Ye. For, under Favour, the making of 
ffs, doth not, nor never did, belong tothe 
gg, neither at the Common Law; nor b 
A& of Parliament ; ſo that a 
re Opinions and Reſolutions are built 
pon 4 ſandy Foundation, and have but 
ile fundamentum, and they take that 
x granted, which is not a Truth. ö 
The Election of Sheriffs, at the Com- Election 
n Law, even from the very firſt Conſti- of She- 
tion of the Kingdom, and by the Origi- ce 
i Inſtitution of the Government, was in ty. 
e Frecholders in the ſeveral Counties, ever 2 / «4 4* 
de there was any ſuch Office as a Sheriff, &. 
d ever ſince the Kingdom hath been divi- | 
| into Shires, that is, in the Time of the 
Ms (from whom we derive moſt of our 
mmon Law) and long aſter their Time, in 
de Time of the Normans ; till being neg- 
cd by the Freeholders, it came at length. 
an Act of Parliament, made within the 
gal Time of Memory, to be taken from 
e Freeholders, and the Power of na- 
ung and chooſing Sheriffs every Year 
aged in the Hands of certain great Officers 
State, and ſo it continues to this Day; 
ut neither is, nor never was in the King. 
Mr. Lambard, in his Book de Priſci: 
Iglorum Legibus in his Lemma de Here- 
is, fol. 147, ſays, that thoſe Heretochii 
ere DutFores exercitns. (Here, ſignify- 
s an Army in the Saxon Tongue.) The 3 
ne as in the Dialect of this preſent Age | 
; | may . 
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tes Provinciarum G6 amian — 


not make him for a Vear, he could not g 


Fol 276, Sir at Che, in nie Mee . 
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Meſtminſter, 1 Cap. 10, concerning the El 


The Pres of of Dieu 
may be called Lord-Li 
Lieutenants. The Law of 
(which I take to be the — 
theſe Heretochii, in theſe Words: Ii ven 
ri Eligebantur per Commune Contiliun 
— utilitate regni per proviaciu 
Patrias Univer ſas & per ſingulut Comi 
tus in pleno Folkmote ſicut © V 


debent. This Law mentions this P 
as an Uſe and Cuſtom. 

If the King did not make the $heif: 
could not continue him Sheriff; if he co 


him the Office for longer than a Year; t 
Sheriff had his Authority and Office f 
the Election, not by Commiſſion or Pate | 
and that but for a Year. 


tutes, in his Expoſition of the Statute 


tion of the Coroners by the Freeholc 
(which ever was ſo, and ſo ſtill continue 
ſays, there is the ſame Reaſon for Eledic 
of 8 Sheriffs, and ſo (ſays he) it ancientiy 
by Writ directed to the Coroners; 

In like manner were the Conſeryators« 
the Peace choſen, in whoſe Place the Jul 
ces of the Peace now ſucceed, and 
Verderers of the Foreſt are to this Day. 

Theſe were great and high Liberties, © 
did belong. to the Freeholders from all A! 
tiquity, and are ſtrong Arguments to cot 


with Penal Statules. 
: thoſe late Authors, that will by no 
s allow of a limited Government, but 
ire us under an Abſolute and Arbitrary 
wer, and who call our Laws and Liberties, 
: the Conceſſions and — from 
Regal and Abſolute Power. | 
ir Edward Coke. diſcoutſes largely! of 28 4 Se 
ſe Elections, in his Expoſition of the Sta- chap. 9. 
of Articuli 4 hartas, in his Se- See the 
nd Inſtitutes, or na Charta, fol. 558. Reports 
this Statute (it is Lad) the King hath; 9 
ted to his People, that they have the rande 
lection of their Sheriff in every County, Scac 
ere the Sheriff is not of Fee, if they fol 8. 
ll. Sir Edward Coke ſays, by this AQ, 
ut ancient Right the People (that 1s, the 
reholders) had, was reſtored to them; 
u the Words [if they will) import, that 
key formerly had it, but neglected it. 
by a Statute made in the next King's 
gn, 72. 9 E. 2, ſtiled, The Statute of 
rie, upon Pretence, that inſufficient 
eons were commonly choſen for Shetiffs: 
that Act it is ordained, that from thence. 
nh the Sheriffs ſhall be aſſigned by the 
Chancellor, Treaſurer, Barons of the Ex-* Sir R. 
dequer, and by the Juſtices. — 8 
And by the Statute of 14 E. 3, e. 7, me 1 F. . 
unge is made of the Perſons that are to have N-. 4. 
de Election, and the Day and Place of ſuch 
Wening of Sheriffs is prefixed, vi. year- 
n the Morrow of A Souls, and 1 in 1 the 
Lichequer. 


By 


* 


* = 
8 


2 n | TER * * | | | 
F 4 2 
6 The Henin 
15 e Peer of Difpenſang 
= + „ 


Buy the Statute of 12 K. 2, g. 3, the aſſip 
ing of the Sheriff is put into the Hands 
more great Officers, who are to be ſworn t 
execute this Truſt faithfully; but it is not ye 
ſed in the King all | this while, nor neye 
Was. bores i 
It is true, that out of E to th 
King, theſe great Officers, Who had d 
aſſigning of Sheriffs, did afterwards uſe 
name three Perſons, out of which Numb 
they left it to the King to chooſe one fi 
every Shire. But this was more out of De 
ference to the King, than out of any ftrit 
Obligation ſo to do; and the Election mad 
by the King. was in Law to be accounted 
Aſſignment by theſe great Officers. 
Nor could the King chooſe any other k 
Sheriff than one of thoſe three ſo aſſign 
by thoſe great Officers, though it is fon 
times otherwiſe practiſed. And this hat 
been a Reſolution of all the Judges of EN 
land, and is mentioned in Sir Edward Cote 
Second Inſtitutes, fo/. 559. It was in the 34: 
Year of Henry Vl, and it is in theſe Word 
vi. . | _”——_ 
That. the King did an Error, when 
made another Perſon Sheriff, of Lincol! 
ſhire than was choſen and preſented t0 bu 
by thoſe great Officers, after the Effet | 
the Statute. So that the Right of glean 
Sheriffs by thoſe great Officers, we Jee, ot 
tinued fo lately, as the latter End of Hep.) 
and I know of no Law fince, that hath 
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tered it : therefore we may conclude, it is 
w Prerogati ve in the King. 9 A | 
And we may further obſerve, what plain 
Language all the judges uſed in thoſe Days, as 
p tell the King and the Lords of the Council, 
dat the King had erred in what he had done. 
[obſerve this the rather, that it may be ſome 
Excuſe to me for the plain Language I am 
breed to uſe in the Arguing upon this Sub- 
xk The Lawyers are not always Courtlers, 
wr will the Subject- matter bear Comple- 
nents and Courtſhip. Ornari res ipſa ne- 
ur, content a doceri. 
cannot reconcile this Reſolution of the 
welres Judges, given in the Time of King 
flary VI, with that Opinion that is deliver d 
the Lord Dyer's Reports, fol. 225. 6. and 
ts but an Opinion, 5 & 6 of Queen Eli- 
wbeth, In the Time of the Plague, the 
deri were named and made without a 
kmbling the Judges ad Craſtinum Anima» ' | 
wn at the Exchequer, according tothe com- 
don Uſage, but for the moſt part none was 
ude but one of two that remained in the 
pl the laſt Year. Though it was held (ſays 
ic Report) that the Queen, by her Preroga- 
re, might make a Sheriff, without ſuch 
«tion, by a Non Obſtante aliquo Statuto 
wrrarium, which croſſes the Reſolu- 
n I now mentioned. It is but an Opinion 
jnſta Solemn Reſolutionof all the twalye- 
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I find, that ſome Who had t Mgreſſel 

that Act of 23 Hen. VI, and had continned 

bove one Year in that Office of Sheriff fo 

after the making of that Act, did not think 

themſelves ſecure againſt the Penalty of th 

See the Act by any Non Obſtante from the King 

_ of but procured an Act of Parliament to i 

18. in the dempnify them for what they had done; fot 

Statutes by another Act made the 28th of the fan 

2 King Henry VI, it is ordained, that thy 

ing the Sheriffs for the Year then laſt paſt, ſhould by 

' Under- quit and diſcharged againſt the King and hi 

>neriff of People, of the Fenalties of the 200 4, whid 

Aal. they incurred by the Statute of 23 H. VI. 

exerciſing the Office of Sheriff longer than 

Year, from the Day next after the Day « 

All-Souls, on which Day, by the , 

tute, anew Election was to have been made... 

WE» I have one great Authority more, and th 

I *, isof an Act of Parliament too, which, inn 


F WAR} Judgment, clearly proves (againſt this Reon 
Y 60 NA. lution of the twelve Judges in the Time ne. 
U # 2 H.VII) that the King had no ſuch Prevoenss |; 
A . gative to diſpenſe with the Sheriff's contim 
3 ing in his Office longer than a Vear: But i 

e * the only diſpenſing Power was in the King 
; and Parliament, as I have affirmed, and int 
King, when any ſpecial Act of Parliame! 
ſhall for a Time limited enable him ſo tou. h 
penſe. And it is an Act in the Time of er 
wiſe and powerful King, who would 1 
loſe his Prerogative, where he had R n 

ic 
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| is the Statute of 9 Hem. 5. c. 5. in the 9 H. 5. 
autes at large. This Statute recites the Sta- 
xe of 14 Ed. III, whereby it was ordained, 
ut no Sheriff ſhould continue in his Office 
ore a Year, And it recites further, that 
ereas at the making of that Statute, there 
ce diverſe valiant and ſufficient Perſons (I 
ppoſe it is ill tranſlated [ valiant] and it 
ould have been | Men of 2 in every 
unty of England, to exerciſe the ſaid Of- 
e well, towards the King and his People: 
by reaſon of diverſe Peſtilences within 
Realm, and Wars without the Realm, 
cre was not now ſuch ſufficiency of ſuch 
ons: It is therefore ordained, that the 
ng, by Authority of this Parliament of 
Hen. V, may make the Sheriffs through the 
alm, at his Will, until the End of four 
ars, notwithſtanding the faid Statute made 
E. Il, or any other Statute or Ordinance 
We to the contrary. 
Here the King is entruſted with the Pow- 
and that but for a ſhort Time, in the very 
of continuing Sheriffs in their Offices 
er than a Year, and that in a Caſe of 
at and abſolute Neceſſity; and this by a 
cal Act of Parliament, which plainly 
„, he could not do it by any Pr 
© he had of Diſpenſing, for then he would 
er have taken it under an Act of Parlia- 
. . " 
What Ground therefore the Judges had in 
ſecond Year of Henry VII, to «Jjudge 
1 3 9-4 
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it to be a Prerogative in that King, I canne 
ſee : and that Reſolution is the leading Caf 
all the Opinions that have been delivered j 
the Point, ſince that time, and the Opinio 
ſill juſtify themſelves by that one firſt R 
Tha and cite that for their great Authorit 


hat Opinion ſeems to be delivered 
udden Queſtion, put to the Judges by th 
King's Council, not argued nor deli 
on, nor upon any Caſe that came judicial 
before them; and the Judges there take N 
tice only of two ancient Statutes, vis. 26 
3. c. 7. 42 E. 3. c. 9; both which bar 
forbid the Sheriffs to continue longer than 
Vear in their Office, but no Penalty is in 
poſed ; and the Earl of Northumberle 
Caſe had a Non Obſftante in it only to the 
two Statutes, as appears by the Abndgemen 
of that Caſe by Brook, Tit. Patent's Calc 
109. So that they did but, ed payca rt 
ſpicere & de facili pronunciare. But th 
do not take the leaſt notice of the Statute « 
23 H. 6. c. 8. which makes the Diſability 
nor do the Judges in that Caſe, give tl 
Reaſon for their Judgment, as Sir E. C. 
ſince found out to juſtify it, viz. His Pre 
rogative inſeparable, Gc. | 
Somethimg may be ' obſerved from u 
Time when that ſtrange Reſolution palled 
Judicis Offictum eſt ut res ita tempor n 
rum querere. It was in 2 Henry VII, 
the beginning of the Reign of that King, vn 
ſtood high upon his Title and Power 
we may believe a late . 
| . 1 


1 


with Penal Statutes. © 
wt, in his Hiſtory of the Life and 
con of Richard III, who in his ſecond 

el, l. 54, diſcourſes likewiſe of King 
n VII, and his Title to the Crown, ſays 
him, That he ſeemed to wave all other Ti- 
ls, and ſtuck to that of his Sword and Con- 
weſt; and at his Coronation he cauſed Pro- 


Rex Anglia Jure divino, Jure hu- 


krons could not agree to, though the King 
xremptorily avowed he might juſtly aſſume 
having as a Conquerour, entred the Land, 
webt for the Crown, and won it. The Ba- 
anſwered (ſays the Hiſtorian) as peremp- 
mly, That he was beholding to them both 
r his Landing and Victory. But the more 
ey oppoſed it, the more he inſiſted upon 


Now that King, that made his Title by 
nqueſt, might carve out to himſelf what 
ogatives he pleaſed; and who durſt diſ- 
e it with him? And this probably might 

ne ſome Influence upon that Reſolution of 
e Judges, being ſo early after his Claim, 

iz. 2 Hen. VII. ) 

But I find Sir E. Coke, a Chief Juſtice of 
ſt Learning, and of as great Integrity, ta- 

ng up the ſame Opinion: It is in the Re- 
ns that go by the Name of Sir E. Coke's, 

: Rep. fol. 18. No Act, ſays he, can bind 

© King from any Prerogative which is ſole 

U inſeparable to his Perſon, but that he 

S 3 may 


nation to be made with theſe Titles, Hen- 
10, C Jure belli, Sc. Which yet the 
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this Cauſe the Act of Parliament of Hen. 


in, that have given a R 
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may diſpenſe with it by a No Obfeexte, 
a Sovereign. Power to command any of þ 
Subjects to ſerve him for the Publick-Wet 
and he inſtances in that of a Sheriff, « 
quotes theReſolution of the judges of 2H... 
and urges that of Judges of Aſſize, that 
may go Judges of Aſſize in the Coung 
where they were born, or did inhabit, if d 
King diſpenſe with it by a ſpecial Nov 
ſtante. 

But he gives another Inſtance, which 
preſume none in theſe Days will ſubſcribe 
and if he miſtook himſclf in this Inſtance, ! 
may be ſuppoſed to miſtake and err in all i 
reſt : Purveyance (ſays he); for the Kinga 
his Houſhold, is incident olely and inſep rf 
rably to the Perſon of the King: And een 


de tallag io non concedendo, which ban d 
King wholly of Purveyance, is (ſays he) va 
If this be Law, what a Caſe are the Sue 
ecompence by a 
venue of Inheritance (in part of the Era er 
to the King, in lieu of Purveyances. 

It is ſober Advice given by Learned 
tius, in his Book De Jure Belli & Pa 
$2. Let us not (ſays he) approve of m 
Things, though delivered by Authon 

eateſt Name; for they often ſerve | 

imes, Or their Afſections, and bend 
Rules as Occaſion requires. 

This Reſolution of all the Judges, int 


Second of Henry VII, is again cited in C 
v 
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zins Caſe, in Sir Edward Coke's Seventh 
Report ; and there a Reaſon is given to ju- 
fify that Reſolution, which is not ſo much 
u touched upon in the Report itſelf, of 
H. VII; but it has been ſtudied andfound out 
ince that Reſolution, v;z. That an AR can- 
wot bar the King of ſuch Service of his Sub- 
ject, which the Law of Nature did give 
him, ö 0 
And this is the main Reaſon inſiſted on in 
te late Judgment given in Sir Edu. Hale s 
Caſe (as I am informed) which is the only 
(iſe, that I find, which came to be argued 
upon the very Point, yet it was but lightly 
ſpoken to, for that of 2 H. VII, which is the 
firſt of the kind, was not upon a Caſe that 
came judicially before the Judges, but was 
pon a Conſultation only with the Judges, 
nd without Argument, N 
Nor in any other Authorities that I have 
ated, grounded upon that Reſolution of 
H. VII, did the Point directly come in Que- 
lion judicially. | 

And Catvin's Caſe is the firſt that I find, 
ich offers this ſpecial Reaſon, viz. That 
AQ of Parliament can reſtrain the King 
om commanding the Service of his Subject, 
but it is an inſeparable Prerogative in the 
King; and as Sir E. C. ſpeaks in his 12 Rep. 
ough an Act makes the King's Patent void, 
ind though the King be reſtrained to grant a 
on Obſtante, by the expreſs Words of the 
\t, and though the Grantce is diſabled by 
S 4 c 
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the Act to take the Office, yet the Ki 
(ſays Sir Edward Coke) may, by his Roy 
Sovereign Power of Commanding, command 
a Man by his Patent, to ſerve him and 
Weal-Publick, in the Office of Sheriff ft 
Years, of for Life : And this the King mz 
do for ſuch Cauſes as he in his Wiſdom ſhi] 
think meet and profitable for himſelf, an 
the Common-weal, of which he himfelf1 
ſolely Judge, ſays Sir E. C. So 
King and Parliament have adjudged and d 
clared by a Law, ſuch a Perſon, or ſuch 
fort of Perſons to be altogether unfit ſo 
ſuch a Service or Office. As for Example 
They have adjudged Papiſts (who own 
Foreign Authority and JuriſdiQion, and whi 


hold Doctrines deſtructive and contrary ! 
the Religion eſtabliſned in this Kingdom dect 
to be very unfit and uncapable of being e- 


truſted with the matntaining of the Govert 
ment, and the Religion eſtabliſhed by Lav 
in this Kingdom: Yet, according to lit 
Opinions and Reſolutions, though the Kin 
- himſelf, by the Advice of his Great Council 
have ſo adjudged and declared, yet he ma 
do otherwiſe, and he may employ a Fapt 
to defend the Proteſtant Religion; and he 
the ſole Judge of the Fitneſs of Perſon 
for his Service. This is the Diſcourſe, tt 
is the Argument and Reaſon uſed, 
Will this Reaſon be allowedof, ſhall th 
King be the ſole Judge of the Perſons fit u 
ſerve him in all Caſes ; and is it an ne 


with Penal Statutes.” 
ge Power and Prerogative in the Perſon: of 
* | 


heKing? 

hal put a Caſe wherein the Judges de- 
t from this Opinion, and appear to be of 
mother Mind. | 
In the Lord Ander/on's Reports, the 2d 
part, 118; It is there ſaid, If an Office in 


nd the placing of the Officer belongs to the 
lng, if the King grant it to a Perſon not able 


(aſe is cited out of 5 E. 4, Rot. 66, where 
me Tho. Nynter was placed by the King 
nthe Office of Clerk of the Crown in the 
King's-Bench. | 

The Judges, before the King himſelf, did 
eclare him to be Inhabilem ad Officium il. 
ld pro commodo Regis & 29 ſui Ex- 
mendum, and he was laid by, and one 
kuger Weſt (at the Commendation of the 
wdges) was put in. WT 

Will any Man preſume to ſay the Perſon 
unfit, when the King, who is the ſole Judge 
the Fitneſs of Perſons to ſerve him, hath 
«judged him fit? Yes, the Judges, in a Caſe 
lat concerns the Courts where they fit (it 
kems) will controul the King's own Judg- 
dent, and judge the Perſon inhabilis, and 
old the Grant void in ſuch Caſe. 

To compare our preſent Caſe with this: 
The King and Parliament by a Law have 
$udged the Papiſts unfit to be e 

' wit 
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de King's-Bench or Common- Pleas be void, 


pexecute it, the ® Grant is void; as it is there * Pal- 
ed by many of the Juſtices. And there a 2 


Rep. 451. 
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with the Government, and with the 
ving of the Reformed Religion : But (fy 
the Judges) if the King, without the Parli 
ment, judge otherwiſe, his Judgment ſh; 
prevail ; why not as well in the Cale of : 
Office in the Courts at Weſtminſter, whi 
does belong to the King to diſpoſe of, as i 
an Office that immediately concerns t 
Safety of the King and Kingdom, and th 
great Concernment of Religion? 

So here 1s one Command of the King's 

up in Oppoſition to another Command « 
the King. A Command of the King up 
private Advice, or (it may be poſſible) gin 
ed from him by Surprize, by an Importuni 
or an undue Sollicitation, againſt a ſerious 
ſolemn, deliberate Command of the King, us 
on Advice with his great Council, and wi 
the Conſent of the whole Kingdom: This 
the very Caſe before us. 

This is againſt all Reaſon, and againſt the 
Examples of the greateſt, wiſeſt, and moſt al 
ſolute of Kings and Princes, who commandet 
their Judges to have no regard to any Con 
mands of theirs, that were contrary to Lav. 

Vinius the Civilian, in his Commentar 
on the Imperial Inſtitutes, fol. 16, gives 
Rule, Reſcripta Principum contra 7 us ve 
utilitatem publicam. Elicita d Jae 
improbari etiam ip ſorum Imperatorum cis 


0 


Princeps non creditur (ays he) aligu 
velle contra utilitatem publicam, _ 


. with Penal Statutes. 
It, 21 H. 8, c. 13. $10, 11, 27. Diſpen- 
(tions for Pluralities, contrary to Act, are 
Ala kecclared to be void, Hob. 82, 146, 149, 
155. The King is never by Law ſuppoſed 
i affected, but abuſed and deceived, for 
0 Exdem pre fumitur mens Regis que ef 
Juris. | 


; thi Grotius de Jure Belli & Pacit, 112, 
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| hl 11; Amongſt the Per ſiaus, the King was 


fypreme, yet he took an Oath at his Eu- 
tance, and it was not lawful for him to 
d change certain Laws made after a particular 
upon Form. | | 

an If the King eſtabliſh the Decree, and ſign 
ni the Writing, it may not be changed, accord- 
un ing to the Law of the Medes and Perſians, 
up which altereth not, as we read in the Book 
vi of Daniel, 6 Dan. 8, 12, 15. 

By the Act of 2 E. 3, c. 8, it is accorded 
1nd eſtabliſhed, that it ſhall not be comman- 
id by the Great-Seal, nor the Little-Seal, to 
ab diſturb or delay Common Right; and though 
e ſuch Commandments do come, the Juſtices 
om — not therefore leave to do Night in any 
W. int. 

Grotins ubi ſupra, 117. Antiochus III, 
ſent a Reſcript to the Magiſtrates, that they 
ſhould not obey him, in caſe he ſhould com- 
mand any Thing againſt Law. 

F08 And Conſtantine publiſhed the like, That 
Orphans and Widows be not conſtrained to 
come to Court for Juſtice, no, natif the Em- 


wor Reſcript be ſhewed, | 8 


* * 9 NM” b : 
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. In the Story of Daniel, we read, thi 
King Darius ſigned the Writing, and the 
Decree, which indeed was but a Snare lat 
for Daniel, and Daniel had fallen into t! 
Snare: The King was his Friend, but coul 
neither difpenſe with him, nor pardon hin, 
though he were ſore diſpleaſed with himſelf 
for ſigning the Decree, And the King ſet hi J 
Heart on Daniel to deliver him, and | 
laboured (ſays the Hiſtory) an whole Dy 
till the going down of the San, to du 
him : He wanted ſuch Judges as Camby/e 
had, to find out an Eyaſion : But the King 
himſelf ſealed the Stone that was laid upon 
the Mouth of the Den with his own Signet, 
and with the Signet of the Lords, that the 
Purpoſe might not be changed concerning 
Daniel. | | V'- 
Nihil opus eft (ſays a learned Author, 
writing of the Government of England) 4 
Licentiam dominandi in Rege Coercers, qu 
niam quicquid in adminiſtranda rerum ſun- 
ma vel contra Patriæ leges vel minut er 
populi commodo geſium fuerit Id omne Mi. 
niſiris Luendum rejicitur Adeo ut un d 
adulatione ſed ab equitate ſumma fluxeri 
Notum Axioma apud Noſtrates Rex Nun 
quam poreft Errare aut curquam injuring . 
facere Quippe in Adminiſtros & Contilis 
rios quorum eſi Admonere Principem in- 
qua volenti, denegare operam, aut un 
renunciare, potiuſquam contra Leges qui 
quam jubenti parere tam culpa ommis quen 
pena derivari ſolet & debet. And 
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And we have ſeen Examples of ſuch in 
oy Times, many that have left good Places, 
cr than act againſttheir Judgments. 
There is a rare Example of this in the 
french Hiſtory. we” | 
Lewis XI, King of France, at the Pope's 
pportunity, had ſigned a Concordate for 
ſiting aſide the Pragmatical Sanction which 
3s made in Defence of the Liberties of the 
allican Church; and the King had under- 
nen to the Pope, that his Parliaments ſhould 
prove of what he had done; and the King 
ent a Command to/the Parliaments accord- 
ly, and required them to give a punctual Dr. Bur- 
dedience to his Order. The King's Ad- oy 2 
vate, Johannes Romanus, argued ſtoutly Rights of 
inſt it; and being threatned to be turned Pri 
of his Place for his Pains, he ſaid, 239. 

The King had freely befiowed that Of K. Jan. 
ce on him, and he would diſtharge ——— 
uthfully, as long as the King thought fit io all 
continue him in it, and ſhould be ready to Chriſtian 
it down, whenever it pleaſed the King : =o 
ut he would ſuffer all Things, rather than * © 
any Thing againſt his Conſtience, or the 
mg's Honour, and the Good of the King- 
m And out he went. 
It will be admitted by thoſe that argue %a. 
the Prerogative of Diſpenſing, that though 
e King, without the Parliament, cannot 
ſolve, nor repeal, no nor ſo much as ſu- 
end the Law totally, though but for a 
me, but he may diſpenſe with it, 2 to 

ome 
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ſome particular Perſons, and for ſome limites 
Time, and ſo the Law will ſtill remain | in 
Force againſt all others, | | 
Thoſe that will argue thus, do yet hold, 
that the King is the ſole Judge who are w 
be diſpenſed with, ſo that he is not limited u 
any Number, nor to any Time; ſo that thong 
he may not in the Groſs diſpenſe with the 
Law, yet he does the ſame Thing by retail 
which comes all to one, or it is in his Royd 
Will and Pleaſure to do ſo: We are nothing 
beholding to the Judges, if the King uſes hy 
Prerogative with Moderation. df 
According to that ſort of ent, that 
is called Inductio; which is a particulari- 
bus ad Univer -ſalia greſns. He tha 
can diſpenſe — 1 A, „and ſo with the 
24 Letters, one by one, does in Truth dif: 
e with the whole Alphabet ; but he muſt 
not do it Uno In. 
And we find it by Experience, What 
fignify thoſe ſeveral Acts of Parliament that 
forbid a Judge of Aſſize to execute that Of 
fice in the County where he was bom o 
dwells, they are eaſily and daily diſpenſed 
with ? 
How many Acts have been made again" n 
pardoning of Murder, and to make void ſuch PP 
Pardons, and what Fruit have they had 
Let us hear a learned Judge plainly {peaking | 
his Experience and his Mind in it ; Sremford p 
in his Pleas of the Crown, fol. 101, fa) 
That though there are Words to * 
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ake void theſe Charters of Pardon, yet by 
| ting into the Charters of Pardon theſe 
ords, vi. Non Obſtante aliquo Staturo 
1 comtrarium Edito, the Force of theſe Sta» 
tes is taken away, and not only of theſe 
{ys he) but alſo of all others, in which this 
ſc of Now Obſtante is put, and it is put 
ys he) in every Letters Patents. 

And fol. 102 (he ſays) that the Statute of 
R. 2, Stat. 2, c. 1, and the reſt of the 
nutes to the ſame Effect, have always been 
hoyed by that Clauſe of Non Obflante ; 
uſo falſe Suggeſtions have continued (ſays 
to this Day without Redreſs, and abound 
m one Day to another, to the great De- 
ment of the Publick-Weal, and do not ceaſe 
I Princes have more what Charters 
cy paſs, and, he might have added, till 
e King's Attorney and Council at Law 
il haye more Fidelity and Courage. 

[ hear, that in Juſtification of ſuch a Diſ- 0hez. 
nation as this, it was ſaid in the Argu- 
nt of the Caſe of Sir Edward Hales, in 
Court of King's-Bench, That there is no 
vhatever, but may be diſpenſed with 
the ſupreme Law-giver, as the Laws of 
may be diſpenſed with by God himſelf, 
pears by God's Command to Abraham, 
lacrifice his Son T/aac. | 

9 likewiſe may the Laws of Man be diſ- 
nled with by the ſupreme Legiſlator. 


Pans E 
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but the whole Kingdom hath a Share in d 
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I fully agree to this, and have alrea 
argued upon this Ground, That the Lg 
ſlators (and no other) can diſpenſe wit 
own Laws; and I have given ſeveral In 
ces and Examples wherein it was ſo x 
ſed ; that is, by King and Parliament. 

But does this -oftify the preſent 2 
ſation now in Sous? 1 fare I agree the K. 
hath a great and moſt eminent Part i in 
Legiſlature ; and in the paſling of Laws, it 
he that quickens the Embrio, and firſt g 
it Life; but under Favour, and with all d 
Reverence tothe King, I may affirm it, Th 
the King hath not the ſole Legiſlature, ſuc 
as Almighty God hath over: his Creature 


Power, as I have fully proved, as well at! 
King. 

I would cite one Caſe, not ſo much to pre 
what I have ſaid herein, but rather to ill 
ſtrate it: It was a Caſe in Hill. 11 Fat. B. 
Dominus Rex, and Allen qua Toh, 
the ſecond Part of Buiſtrode's R 
to 191, in an Information brought . 
Statute of 5 Elix. for uſing the Trade of 
Upholſterer, in which he had not ſeryed 
an Apprentice ſeven Years. The Defend 

pleaded, That he was a Freeman of Lon. 
— that by the Cuſtom of London, a Free 
man might uſeany Trade ; and he "alledge 
that the Cuſtom was confirmed per Rey 
in Parliamento. It was holden firſt, ü 


there can be no good Act of Parlian 
will 


with Fynn Statntes: 
out the three "Conſents, viz. Of the 


ſe Acts of Parliament do not ſpecify 
eſe three Aſſents, but only mention the 
ng as Dominur Rex Staturit ; and as it 
n the Prince's Caſe, Dominus Rex de 
nun Concilio Statuit (and the like:) 
xwhen the Party will plead, he ought to 
ad it according to Law, and to ſet forth 
the Aſſents, that is, of the King, Lords, 
xd Commons; and this was the Opinion 4 
ewhole Court. Now Pleading is an ex 
ting forth of the Truth. We are not to 
{ Arguments from Forms of Speaking, 
t rather from exact Pleading, and the Re- 
tations of Judges: And though Magna 
uta in the Stile, ſeems to be ſpoken b 
H. Ill, as by the Word [ conceſſimus; 
ache AR of 15 E. 3, c. 1; recites, that it 
made a Law by the King, Lords, and 
mmons, and that what is ſaid to be grant- 
| was but their former Right, Lambert 
chion, 267, c. 

[ hear, that in ſpeaking tothe Caſe of Sit 
ard Hales, it was obſeryed that by this 
gof 25 Car. II, there is no Incapacity, or 
ability at the firſt; and upon the Admiſ- 
n to the Office put upon any e from 
ung of an Office, but that he is well ad- 
ed to it, and the Grant is Good, and that 
mc is given to take the Teſts, and if by 
Times given he fail to cake them, then 
s to be difabled, mM the Grants = 


„ 


ng, Lords, and Commons. 2. That though s R. 20. 


Anſio. 


Argum. 


Inſio. 
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| Caſe of Symony, and buying of Offices, wi 


not performing the Condition: For when | 


That the King is a Sovereign Prince; it 
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become void, but not before: Like a 
dition ſubſequent, that defeats the Ef 
which yet was well veſted ; and then befor 
the Grant is defeated, and the Party 
12 


diſabled, the King's Dif dene 
erein (it was faid) it alter nen N 


and revents the Pena and Diſabili 
And pe 


the Intereſt never yeſted, but the Pikes 
firſt diſabled. 

There is indeed a Difference, but 100 
that is material, for it is all one whether d 
Party be diſabled to take, or whether hy 
ing well taken, and been well admitted, 
is afterward diſabled to hold, and retain, | 


is firſt admitted, it is ſub modo, and under 
Condition, that if he fail to perform wh 
the Law requires, his Office ſhall be "yr. 
Another Argument (as I hear it rex 
was raiſed from the King's being a og 
Prince, and from thence it was inſem 
that he might diſpenſe with Laws that 
Penal upon neceſſity, whereof he is the { 
Judge. 

' The Ground of this Argument, name 


ſerye for the Point in Queſtion, it may 
extend a great Way further than to this 
ſtion we have before us; it is hard nh | 
the Extent of it, it ſeems to ſpeak, that 
muſt obey without Reſerve. _ 


. with Penal Statutes. 
The Word [ Sovereign] is French, and 
nLatin is Supremus, id eſt qui in 1 
atem habet : The Correlate whereof is, 
{bditus, or a Subject, and is attributed fre- 
wently to ſome ſorts of Subjects, eſpecially 
> the Heads or Superiours of Religious Or- 


| But among us, though now frequently 
kd in our humble Addreſſes to the King, 
x in our reverend mention of him, yet we 
ind it very rarely, if ever, uſed in our an- 
vent Acts of Parliament, or in our Law 
Books. | 

find no mention of the very Word among 


ngs and Princes in Mr. Se/den's Titles of 
our: He hath that which is ſynonimous, 
Supreme Monarch, as it ſignifies in Oppo» 
non, or in Diſtinction to Princes that are 


mment was popular) had 1n/trumenti Ser- 
itutts, Reges. . 
But properly, he is a King that is a So- 
reign, and hath no Superiour upon Earth: 
cording to Martial, Rex eſt qui Regem 
Maxime) non habeas. | | 
and ſuch we freely and cheerfully acknow- 
lze the King to be, and the beſt and moſt 
his Subjects do ſwear that he is the only 
preme Governor of this Realm, and of all 
ter his Dominions, as well in all Spiritual, 
Eccleſiaſtical, as N Cauſes, and that 
| 2 1 


— 


he many Attributes and Titles aſcribed to 
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ubordinate and feudatory, ſuch as Tacitus Or tri- 
xaks of, that the Romans (when their Go- butary. 
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no Foreign Prince hath any Power wicht 
this Realm. And I wiſh that all the 10 
of his Suhjects would heartily take ti Oui 
but this? am g others, is that which $ 
Edward Hatkes's Diſpenſation extends to, 
Vet how from hence it can be argued d 
the King can diſpenſe with his Laws, 1 
not ſee: I mean Laws of the ſame Naty 
as that we have now before us. 
Therefore thoſe that uſed this Argumer 
ſurely meant the Word [ Sovereign) in ant 
ther Senſe, viz. Abſolnte & Solutar a 


gibus. 


If they mean by [Sovereign] Prince t 
1s abſolute, and ſolutus a legibus (andthe 
muſt underſtand it fo, or YT do not ſe 
how it is pertinent to the preſent Artzume 
this is of a mighty Conſequence, ande 
to haye been well conlidered before; ith 5 
been uſed . 

I find the Word in this Senſe (ulabei 
propounded in an Addition or Saying to f 
pms of Right, 3 Car. I, wiz. Not 

inge Sovereign Power : But it was 
ed; and upon Reaſons given at a Toni 
rence, thoſe that did propound itz were f 
tisficd to lay it afide. It may be read in i 
Memorials of the Engliſh Affairs, fol. 16 

If the Word 1 3 be meant in d 
Senſe, it is oppoſed by all our ancient £ 
thors, Judges, and others, by plain and e 
preſs Language, whoſe very Writings Ib 
before cited, and I will but only _ | 


on them again. 


ir Pyna! Statutes. 


1 Kegno niſi Deum & per Legen 

fat eft Rex : This fully expounds the 
ford Sovereigg. 

Both Fleta and Bract. and Sir Gilbert 
ſurnton (who was Chief Juſtice in Edw. I's 
line) take Notice of that: Fus Cæ ſareum, 
[Lex Regia, as it is called by the Civili- 
1 Nec obſtat quod dicitur quod Principi 

et Legis habet vigorem : For it never 
uteceived in England, but in a reſtrained 
me. 

And with this agrees the ancient Coro- 
ton Oath, That the King ſhall hold the 
rand Cuſtoms of the Realm, which the 
pie have choſen. But King Hen. VIII, 
th his own 
Effect following, viz. That he ſhall hold 
r Laws and Cuſtoms of the Realm, not 
pdicial to his Crown or Imperial Juriſ- 
ton, The Original of this Correction is 
ir Robert Cotton's Library 


wm Angie : The Civil Law (ſays he) 
thus, Duod principi placuit legis vi- 
m habet, ſed lunge aliter poteſl, Rex 
"ce mperans quia nec Leges ſine ſubdi- 
m aſſenſu 1 key : Poteſtas re- 
Lege Politica cobibetur. 

k | | 


T4 +4 Sir 


Fleta ſays, Superiorem non habet Ne L. 1. C. 5. 


corrected the old Oath, to 


. * Sec the. Arch- 
ſtory of the Reformation : Sir John For- biſhop 
cu, ſometime Chief Juſtice, and afterwards Laud too 
ud Chancellor, in his Book De Landibus 1 


wann a * 
. 
* * 
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; Sir Edward Coke, in his 12 Nep. fol. 6; 
64, and 65, ſays, It was greatly marvelle 
that the Archbiſhop Bancroft durſt 1 Horm 
King King James that ſuch abſolute. None 
ons and Authority (as is there mentioned) be 
ali to longed to — King, by the Word of God 
both and there Sir E. C. cites the Sayingy of th 
Houſes, ancient Authors in our Law: But he ſu 
— * that the King was greatly offended wi 
fel. 533, him. 
lays, the A learned Civilian gives ae reftra 
— * even to the Lex Regia in this Point: Vini 
Parlia- in his Comment upon the Auſtit. fol. zi 
ment, are Populus Romanus jura Majeſſatit am 
abſolute ahdicatiue in principem tranſiulit, bi 
in waking 
or form. Principes Romani Legibus ſoluti * 
ingof any But he utterly oppoſes that Opinion of X 
= , ag School-men : Princi e 
, eſſe quoad vim coacti vam /ed etiam 
* 1 eh, directivam. Rot. Parl. We 1 
= The King and Parliament declare, That 
of the Realmof England never was, nor was it 
World, tended by the King and Lords, that ever 
Vel. 245. ſhould be governed by the Civil Law. 
In the deciding of the great and n 
Controverſy, in the Time of King Hau. 
concerning Right of Succeſſion * 
of Scotland ; it was debated by the Comu 
fioners, according to what Law. that C 
ſhould be determined; whether bf the 
of England, or of Scotland, by the G 
Law, as being the Fas gentium, before 
King of SAG. 25 „ Deng the N17 


' 


with Pena Statutes. © 279 

land; they all at laſt concluded, That the 

nl Law by no means ſhould be admitted: 

inde Majeftatis Anglicans Furi fieret 
mentum. Seld. Diſſertatio ad Fletam, 


"te Helden, mentioning John of Sati/- 
„who faid, That in his Time there 

ne thoſe that did prefer the Civil Law be- 

re all other Laws, eſpecially, that de ab- 

ue principis poteſlate que in lege ha- 
Regia; he ſays, it was meant of none 

t de aſſentatoribus illius ſæculi ex ge- 
Hieratico, non de gente Anglicana aut 

alis qui Judiciir tune prefuere : It 

nd have been far from any ofthe Engliſh 

ton, eſpecially from any of the Judges, 

have maintained any ſuch Opinion. 

Butlet it be underſtood (ano ſenſu) and Selder's 

i proper and literal Senſe too, and it is ve- Diſlert. 

me and agreeable to our Law, quod Re- 39. 
placuit legis vigorem habet; without 

King's Placet, and his Royal Conſent, no- 

ing is Law amongſt us. The Laws already 

torce, have had the Conſent of his Prede- 

and no new Law can paſs without 

Royal Aﬀent; nay, they are his Royal 

ads, Le Roy le veut, that firſt gives Life 

my neẽw Law. © | 

And the Judges Oath in the Time of H. III, 

that they ſhouldjudge Serundum Legem 4 

eonſuetudinem regni; which Words (as | 41 

. delden there ſays) ſeem defignedly to | 
ude the Fus Cæſareum then lately $ 

T 4 brought | 


Or 


2 


Judi 


Node caper Vitem, Cc. 
Hen. I. c. 28 (and it is in the very 


Law (as once in the Time of our 


The Power of Diſpenſing 
brought 1 in; whereof, as he ſays, ſome we 
fond in thoſe Times; and he tele us 1 
Order they were, but they were not c 
Lawyers nor judges, but the Hierarchy. 
But ſhould Judges give Countenance 4 

any ſuch Law in theLatitude ofit, they ſhoy 
be put in Mind of what was done by. ſ 
Edward the Confeſlor, which ye aretaug 
by Sir Ro oo Tui ſden, in his Preface tot 
Laws of William I, annexed to Mr. L. 
bert's Treatiſe, 5 priſtis Anglor' Ly 
bus, fol 155, Omnes (lays he) 1 f 
in your admuenerant & injuſta Jui 
caverant multaque concilia contra i 
glos dederant, exlegavit + Such Enemics 
the Laws of England ſhould be put« 
of the Protection of the Laws of Engl ; 


the Laus of Ki 
Body 
that Law) Lambert, ibid, 1 265 Gravi 
Lacerantur pauperes, 4 pravis ae 
quam a cruentis hoſttbus.” _ 

The Lords of Parliament, whay any 4 
tempt is made to introduce the Geſot 


It is ſaid amongſt 


H. III, there was an Endeavour to bring 


g. line part of the Pont iſician Law) and it vu the 


Differtat. the Biſhops, 1 make no doubt but they Th 
fol «ge anfwer Una wore, as their Anceſtors Mer n. 


did Nelamus Leges Anglia mutare 


hacuſque uſitate ſunt & a ee, 
Statute of Ae 4 95 2 ſaſtit. fol. Sb. 


with Penal Statutes. 
The Act of 25 Car. II, one of the princi- 
Ends and Aims of it is, to keep out that 
acign Power, that would pretend to a So- 
ercignty or Su over our Sovereign; 
at the Di with this Law (which is 
intained to be a Right incident to the So- 
reign Prince) ſeems to be the likelieſt 
ij of ſetting up again that Pretence and 
ofa Feregn Ron, wned wes © long 
| and againſt which Pretence ſo ma- 
45 of Parliament have been made, and 
ich our ancient Kings did of old utterly 
nounce and diſclaim ; and we know the 
ne Foreign Biſhop hath made another Pre- 
ace to England, belides, that Eccleſiaſti- 
il Power by colour of a R made 
King Jobs. But King Henry III, Son 
| next Succeſſor to King John, in the 
eneral Council at Lyons, Anno 1245, by 
Embaſſador and Advocate, made a ſpecial 
rteſtation again 
n made to Paudolpbus, the Pope's 


quam con ſenſi 2 Vni ver ſitas; and 
erwards, upo 


che 1000 Marks Rent, due to him. 

The Parliament declared,T hat King Jobn, 
r no other, could put himſelf or his Realm 
. hw a e without their Con- 


And 


| that pretended Reſigna- 


191 5 


mocent III) as a meer Nullity, In quod Prov's | 
T 

the Pope's iſſuing out of al. 296, 
vceſs jvc King E. III, and the whole 292, 299, 
ingdom, for the Homage and the Arrears” 3 


301, 


46 E. III. 
Rot. Parl. 
Ne. 7, 8. 


" ” 
{ 4 


29: The Power of Diſpenſing 
; And that it was againſt the Oath King 
John had taken at his Coronation 
This Record expounds the Word Se 
vereignty] in the true Senſe of it, name, 
that our Sovereign is no Way ſubjel to the 
Biſhop of Rome, or to any Foreign Power, 
But it doth no way import, that the King cu 
diſpoſe of his People ut placuit Regi, ot il. 
ter the Government, without the Peoples 
Conſent, nor diſpenſe with his Coronation- 
Oath, but proves the quite contrary.'” 
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Short Argument 


UPON THE 


LEA DIN GS 


Of the aforementioned CAsx of | 


Sir EDWARD HALES. 


& E firſt Point argued by the Plaintiff's 
Council was, That it appears by the 
e and it 1s now confeſſed by the 

oining Demurrer, that he De- 
—— Pegs, been Indifted for this Offence, 
nexerciſing the Office of a Colonel, without 
hying taken the Teſts. 

And upon the Indictment he either did 
lead this Diſpenſation, or might have plead- 
d it. - And he is not Convict, according to 
lhe Direction of the Act of 25 Car. II; ſo that 
e now comes too late to plead it to this Ac- 
ton : for he cannot falſify the Conviction, 
= aver any Thing the Record of it, 
e bring the Fact to be tried over again in 
dis Action; but is concluded and eſtopp'd 

nLaw to fo a T hing to the mT of 
at 


184 


Objef. 


The Power of Dt ipenia 
that Record, by which he is found guilty 


the Offence againſt this AR of Parliament 


The Defendant either did plead thin this Dif 
penſation or Pardon to the Indi 
diſcharge of the Indictment, and it hath be 
over-ruled by the Judges of the j 
by Law it ought to be, being no good Pla 

Or he might have 'pleaded i it, if he hy 
been adviſed it had been a good Plea. An 


not having done it, he hath elapſed oY es 


and now comes too late to plead it, þ 
Convict of the Crime. 

To this it was objected (as I hear) ha 
the Plaintiff, if he will take the Adyantay 


Eſtoppel. of an Effoppel, ought to have ſet it ſt 


by Way of Replication to the er 
Plea, and to have relied upon it. 
For the Rule 1s, That he that pleads a 
Eſtoppel, muſtrely upon it as an . 
It is true, if a Man will plead an 
he muſt rely upon it. 
But in this Caſe the Plaintiff does ax gl 
the Eſtoppel, but the Eſt t 
the Declaration, and the Defendant's on 


- Plea together; ſo that there was no nee 


for the Plaintiff to ſet that forth by * 
Replication; which doth fufficiently appes 
by the Defendant” s own Plea, vis. That! 
die not take the Teſts within the Time — 
ed by the Act, and the Conviction is 
fels'd by his Plea, and joyning in Derbe 
If a Man recover a Debt upon 2 
and before Execution dies, if his Execvt 


. ier ” 9 OY | 
with Penal Statutes: 28 
1 Scire Facias upon that Judgment, the 
fendant cannot any Plea that he 
elt have pleaded flee, 2s Nw t fattum, 
x by Du: or the like; for he 1s conclu- 
by the Judgment. 
277 and Fg ot Caſe, 3 
„el. 43, 7 ultice, 
Nan ih all ever h elp „Himel by DR 
rela (though that i an * uitable Suit at 
1) for any Matter that he might have 
aded before. 
There is no Eftoppel in this Caſe; for Ohe?.s. 
* Conviction is upon an Indictment, Which Here b no 
the King's Suit 3, and this is the Fair of E Koppe 
wther, vi. the now Plainriffs, and ſo they 
tu⁰ inet Suts. 
The Conviction upon the Indictment, is 47. 
LEſtoppel againft the Deſendant himſelf; of 
uch any Man may take the Adyantage, and 
himſelf ſhall never be admitted to averr 
unſt it. As in Maynyes Caſe, in Leonard's 
i Part, fal. 3. 
An Attainder for Treaſon is an Uni ver- A Stan- 
VEſtoppel, of which any Stranger may take Ae th. 
Advantage, not only againſt the Party Advan- 
hunted, but againſt his Wife too, if ſhe ſuc tage of 
x Dower. And it does not run in Privity. f 3 
I Manw. Ch. Bart. 12 
Where a Man is attainted by his own E. 1V, 
nfeſſion of a. Felony, a Stranger i is not ER Br | 
opped, to ſay he was not guilty. * But if 4. <7 wit 
ummit Felony, , and after enfeoff * 1 S. of. Knoil & 
| his 1s Heymer's 
third Kebk. 528, by Chicf Juſtice Hale, 
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3 his Land, and aſter A en 

a lony by Verdict, t 

dure and may det aver that 4 was 73, ilty, 

falify a cauſe he claims under him; much leh 

Verdict. A. himſelf averr againſt the Verdict, * 

is not guilty. NS 

on nag If a Man be acquitt of Felony, all & 

= 28 World, ſays Grevitin Ketow. Re. t, 

Dr. and is eſtopped to ſay the contrary. 80 9j 

Stud. 68, vers, if he be convict, by the ſameRe 

a ad fin. ſon. 

O0 2. As to that which is objected, that the c 

viction is upon an Indictment (which is tþ 

King's Suit) but this is another Suit; u 

therefore the Verdict ſhall not conclude 

Defendant in this Suit. 

Anfi. This is not another Suit, but in effett 

Execution upon the Conviction, and groun 

ed upon that Record; and therefore n 

A depen- meerly a new Suit, but p dependant Ati 

dant Ac-ag a Writ of Error, or an Audita quere 

don. or a Scire Facias upon a Record, aredepe 

dant Suits, or an Action of Debt upon 

Judgment, 

The AQ of 25 Car. 2, c. 2, hath made 

Criminal in any Perſon, after his negled( 

taking the two Oaths, or of the Sacramer 

by the Times limited, to execute any {uc 

Office or Place of Truſt ; and for ſuch ( 

fence hath made him indictable at the 

ſizes ; and upon a Conviction, the Offend 
incurs (among other Penalties) the Forſeim 

of 500 J. and gives it to any one that will 

for it in an n Action of Debt. 


u 
LUTON 


with Penal Statutes, - 
80 the Statute hath directed the Method 


{ trying the Offence, and of convicting the 
offender, by Indictment at the Aſſizes. 


"4 to prove the Offence over again, 
n the Convictios at the Aires ſerves 
i wthing, but was all in vain. . And ſuch 
nftrution defeats the Intention of the 


or ſuppoſe it ſhould be tried again in this 
tion, and a Verdict paſs for the Defen- 
int, here ſhall be Trial againſt Trial, and 
dit? againft Verdict. And ſuch Con- 
Iution ought to be made of Acts of Par- 
ment, as may not elude, but agree with 
he Intent of the Law-makers ; and ſo, as 
ut no Words, Clauſc, or Sentence, ſhall be 
logether idle and inſignificant. 

And this Conviction upon the Indictment, 
as very Ground of tbe Aion of Debt 
wught by the now Plaintiff ; for the Words 


2 Act are, And being thereupon lawfully 
— upon any Indictment, every ſuch 


ron ſhall from thence-fozth foxfeit 500 1. 
90 that till there be ſuch a Conviction, 


dere is no Forfeiture incurr'd of 500 l. nor 
Action can be brought for the 500 / The 
Mcnce muſt be proved and determined, be- 
re any Action can be brought; and there- 
re he Proof of the Offence whereof the 
ciendant is convict, muſt not be made in 
u Action over again; if it muſt, what ſerves 
&Conyiftion for? | Sup- 


And if he that ſues for the Forfeiture ſhall 


un- make ra, for they intended this for the 
ily Trial, and not to have ſeyeral Trials I 


1 —_ KW, | 4 


* 


* Facques ment. * Saunders Rep. 2 Part, 101. 


verſus 
Cæſar. 


And Dr. Drary's Ca. 8R, 142. And Mackely's Ga, 9, 


1 4 2 and 
the Sacrament, and his acting in l Oh | 


| 8 and 2 J, 420 z it 


eee ee 


the r 
aſter the Neglect of 


_—_ ſuch Neglect, and before any omni 
ment, and had F.. Averr d 

e Defendaiit had ſo neglefted; 4 

yet ited; would this Action have been we 
rought 7? 4 Or, ſuppoſe there had been 
Conviion, but the Plaintiff bau not [tt i 
forth in his Declaration, buthad only aver. 
the Offence committed ; would this b 
been a good Declaration? Surely it vol 
not. This proves, that the Recotd of d 
Conviction is the very Ground and Foundi 
tion of this Action, and the Action. would te 
lie without ſuch Conviction: So that it is ne 
a meer new Action, but a dependant Affi 
And the uſual Difference is where dl 
Action is a dependant Action, depend 


ere it 17 4 etarives Fuit, not d dend 
upon that Record. 

An Action againſt the Sheriff for K Als) 
of one taken in Execution; this is à der 
Action, and is grounded upon the Record 
the Judgment given againſt the ' Party © 
eſcaped. The Sheriff cannot aver any Thin 
againſt that Record, and examine it over agil 
nor can he take any Adyantage of Etrot « 
erroneous Proceeding, in obtaining that Judg 


| g r 

© ith Penal Statutes. © * 
wi an Action of Debt, grounded upon a 
Agment, or in an Audis gacreia to ba 
jeyed upon a judgment. | 
And ſo in our Caſe, this Action of Debt ſor 
500 J. is grounded upon the Convittion, 
ich muſt ſtand for Truth, as lang as it re- 
nsin Force, not avoided by Error or At- 


Pris of Ervor to reverſe a judgment. 
dependant Action : In Error, the Plaintiff 
xy not aver any Thing againſt the Record. 
uens verſus MWeldy. Sidexfin's 1ſt Part, 
Error was ſued in the Ang - Bench to 
cſcaJudgment given in the Palace Court. 
d the Plaintiff in Error aſſigned for Error, 
the Duke of Ormand (who is principal 
ge of * Patent) was not there. 
vn agreed by the Court, that it might not 
— Heros, for it was contrary to 
Record. 
but per Cu in an Adiion of Treſpaſs, or 
& Impriſonment, which (faysthat Report) 
tllateral Actions, mas falſify and aſs 
phat, if ho be taken upon ſuch Judgment. 
vif a Man be indicted and convict of an 
uit add Battery, and aſterwards the Per- 
Iſo aſſaulted brings his Action for the Bat - 
n, this hath no Dependance upon the In- 
ment or Conviction, for it may be ſued, tho 
re were no Indictment, but is a diſtin& and 
teral Suit. The Indictment and Verdict is 
 Litoppel, nor can ſo much as be given in 
dence, as is held by the wholeCourt in the 
of Samſon — of ardley, and Tothill, 
19 Car. 2, 


— @ & 
9 Car. 2 B. R. Keb aa Part; 384. The li 


/ in au Appeal ef Murder. Keb. 2 Pant, 22 


Another Penalty upon the Offender 
the Statute of 25 Car. 2, is, That he f. 
be diſabled to ſue in any Action. Now ſy 
poſe a Perſon convict at the Aſſizes ſues 

Action, may not the Defendant in that / 
tion take the Ad vantage of thar Diſabili 
and plead the Convict ion? As in Cale of 
Outlawry pleaded in Diſability, * 
not be ſet forth all the Proc 5 
Suit wherein the Plaintiff was outlaws, | 
he may plead the Record of the On 
and rely upon it, and it ſhall not be exani 
ed whether there was any juſt Cauſe to i 
him to the Outlawry, or not. | 
I ybe Indictment, the Defendant's Plea to 
and the Verdict upon it, have determinedt 
Matter of Fact, that the Defendant is 
the Offence againſt this Act of Parh 
| The Act itſelf hath pronounced the % 
ment, which conſiſts of many Particulan; 

whereof is, That the Defendant ſhall f 
500 J. to him that will ſue for it. And 
Action of Debt for the 500 J. brought by 
Plaintiff, grounded upon all theſe, is in 
Nature an Execution. 

And all theſe put together, are not if 
ral and diſtin& Suits, hut, in Effect, all butc 
Suit andProceſs,oned ponthe oth. 

The 24 Point is, Whether the Diſpenſati 
pleaded by the Defendant, be a good Bar 
the Action of ? And this is prop 
called, The Matter in Law, and the great ho 
of the Caſe ? For which Lrefer the Render 


my * at large. 


l 


Ec 
he li 
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. ſu 

7 dim ver 

il UPON 

bo writ by Sir Aus. Herbert, 
bu Chief Juſtice of the Common Pleas, 


EnTtTUuLED, 


bort Account of the Authorities in ber 14 | 
on which Judgment was given in | 
ir Edward Hales 7 Caſe. * 


FS 
e * 


INC E the finiſhing of my Argument 
) bout the Power of Dif with Pe- 
Statutes, a Book came to my Hands 
ching the ſame Subject, entituled, ¶ ort 
mnt of the Authorities in Law, upon 
Kh Judgment was given in Sir Edward 
le Caſe ; written by Sir Edward 
bert, Chief Juſtice of the Common Pleas, 
1 of himſelf, 

And although I am of Opinion, that the 
Mance of all the Arguments contained in 
laid Book, are fully anſwered in my 
relaid Diſcourſe, et I holdit neceſſary to 
ie ſome Ani rerfione upon the Rid 
, and to point out readily to the Reader 
Ua the 


= Fs . 
- 
* m DE — — — - 
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d. 


. In ſhort therefore, I have not unden 


M 
. 
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due to a Perſon that bears ſo high'4Chur 


| ſuch as in the approaching Parliament 


fore them; and tome may poſſibly no 


Some Animadverſions 
the ſeyeral Pages of my Diſcourſe, wh 
the Arguments of the Chief” Juſtice are mo 
directly and particularly treated of, and a 
ſwered. 
And there being great Reverence jul 


ter, as alfo to a Judgment given in that 
perior Court of the King's-Bench, and 
Advice of all but two of the reſt of 
Judges, as I now hear, ſome ſhort Apol: 
had need be uſed for that Freedom l 
taken to animadyert upon it, being (as 1: 
but in a private Station. 


it out of any vain Conceit of my own At 
ties, but out of a ſincere Deſire to infe 


like to have this great Caſe in Judgment 


at Leiſure (as I have been) to ſtudy 
Cale, the Matter being of a mighty Ing 
tance, 

Nor have I entred the Lifts upon any « 
tentious Humour, or taking any Adyan 
of the late happy Change of publick Aff 
am (I thank God) more inclined to co 
terate the Diſtreſs that may befal any Pc 
by the Change of the Times (it having 
my own Caſe ſo latety) although they 
from me in Judgment or Intereſt, I am 
far from inſulting over any, whatever 
UlageI myſelf have met with. 


r Sir Edward Heben. 


Nemo con fidat nimi um . 
Nemo deſperet meliora, lapſus. 


My Apology is this : 


the coming forth of this Book, and it hap- 
pening into my Hands before my publiſh- 
ng of my Diſcourſe, I could not decline 
the 4 ſomething upon it, without 
being ſuſpected to have given up the 
Cauſe. | 
—_ Lord —— uſtice himſelf hath, by 
en freſh Occaſion fairly to 
rye the Point again, by declaning Ang 
he expects (as we all Go) that it will re- 
ceiye a Diſquiſition in Parliament. 

And as the Chief Juſtice hath endeavoured 
(with as much as can be ſaid) to give the 
World Satisfaction in the Juſtice and Right 
af tae Caſe to maintain the Judgment gi- 
ren; ſo he is well known to be of that 
Ingenuity, and good Temper, and Candour, 
8 willing to receive a Satisſaction, if any 
ſurther Argument to the contrary mgy be 
lo happy as to convince him. 


Definition of a Diſpenſation out of Sir E. 
tes 11th Report, fol. 88, viz. Diſpen- 
tr mali prohibits eft de jure Domino Ne- 
2 propter impoſſibilitatem præ- 
1d: de omnibus particularibus.. 

U' 3: Hans and 


vas engaged in the Argument before 


The Chief Juſtice Herbert, pag. b, gives us 


293 
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294 Some Animadverſions 
And again, Diſpenſatio eft mali prohj 
ti provida relaxacio utilitate cen nee; 
tate pen ſata. h 
pon the Word [ Conceſſa] I would z. 
ly be ſatisfied when or by whom that Po 
was ever granted to the King: where f. 
we find that Grant ? | 
It is clear, that whoever hath the ent 
Power of making a Law, may juſtly dif 
with that Law. And therefore Almig 
God being the ſole and ſupreme Law. 
might diſpenſe even with the Moral La 
as he did with the ſixth Commandme 
when he commanded Abraham to ſacrit 
his Son T/aac ; and with the eighth Ce 
mandment, when he commanded the J 
lites to borrow the Jewels of the 4; 
tiaus, and to go away without reſtoring 
them, | 
But it ſtands not with Reaſon, that he 
hath but a Share with others in the making 
a Law (as the King hath no more) ſho 
have the Power by himſelf alone to diſf 
with the Law, unleſs that Power were 
preſly intruſted with him bythe reſt of 
Lawemakers (as ſometimes hath been do 
Sir Edward Coke, in his ſeventh Rept 
in the Caſe of Penal Statutes, fol. 30 
wards the lower End, does affirm, That 
Diſpenſing Power is committed to the K 
By All his Subjects: So that it is not 
ed Jure Divino, but by Grant from 
People. But whery to find any ſuch G! 
we know not. „ 


CESS 


TTT ors 5 FI, CTrPOTFFS©pOLra GG SCTETEESTTY 


on Sir Edward Herbert. 

[haye (as I conceive) made it appear in 
yy larger Argument, pag. 14, that the firſt 
preation of Diſpenſations with Laws, 
the Pope, about the Time of Innocent III. 
xd by our King Henry III, in Imitation and 
Encouragement "<a the Pope; ſo that 
x was not by the Grant of the People, but 
ger exclaimed againſt by all good 
paerally by all the People, and ever fenced 
ginſt by a Multitude of Acts of Parliament. 
[t is true, the Diſpenſing 
er ſince been ed ; and they began at 

in here in England to be uſed only in 
ies where the King alone was concerned, 
n Statutes made for his own Profit, wherein 
k might have done what he pleaſed, But 
ti — of later Times that they have been 


lalm, See my Argument, fol. 13. Hence 
tendently appears, it cannot be a legal Pre- 
reative in the King; for that muſt ever be 
V Preſcription, and "reſtrained to thoſe Ca- 
that haye been uſed Time immemorial, 
xd muſt not be extended to new Caſes. 
Now there hath been no ſuch Uſage as will 
rerant the Diſpenſing with ſuch an AQ of 
luliament as is now before us, that of 25 


lar. 2, c. 2. 


nition before recited, and thoſe two Au- 
borities of Sir Edward Coke, in his Caſe of 
Monopolies, and that other Penal Statute, 
mes an Argument to prove, that the Diſ- 


£ Yah pen- 


Men, and 


with Laws hath 


tretched to Caſes that concern the whole 


The Chief Juſtice Herbert, from the De- 


* I - 46. - \ *'1 _— * 
= mo * 
. — = „ 
2 8 
RS 
. * 
0 - 


299 


it js conſounding. 
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penſation granted to Sir 1 Edwiat 4 99 fi 60 
was good in 1775 r 8 » 

Becauſe a Piſpenfaticn it properly” mf 
only in caſe of a Malm Proinbir e 


thence infers, that the King can 


? | dif Pert 0 i 
all Caſes of Mala Prohibis. 


Which is a wrong Inference, and chat whi 
Logicians call, FaHlacia 4 Yitfo fend 
quid ad dictum ſumpliciter. Beeauſe hen 
diſpenſe with ſome, that therefore he cu di 
penſe with all, is no good Conſequence. 

It appears by the late Chief quſtice Yig 
an's Reports, in the Caſe of Thomas arid 4 
rel (ſo often cited by the Chief Juſtice . 
bert) Vaughan's Rep. fol. 333, T4, thi 


his Opinion is, That the King Eannot di te 
penſe with every Malum Probibituth ; a 
he gives many Inſtances of ſuch Mala Pr r 
hibita that are not diſpenſable, fol. 342, ni" c 
343, J 4, —.ĩ LING = 
Therefore, the Lord Chief Juſtice HM 
bert ſhould (as I conceive) regularly fi hu 

have given us the Diſtinction of Mala Pri 
hibitæ, into ſuch as arediſpenſable, and ſuch i: 
as are not diſpenſable ; and then have neun 

that the Diſpenſation granted to Sir Eau 
Hales, fell under the firſt Part: But than 
learned Reporter (the Chief Juſtice Yung fu 
ſo often cited by our now Lord Chief Ju- 
ſtice) in the aforeſaid Caſe of Thomas and”: 
Sorrel, fol. 3 32, the laſt Paragraph ſave one 
quarrels with the very Diſtinction of Maus 
pe 


Yr ohivitum, and Malum in fes 2 
| rom 


on Fr Edward Herbert. 


e whole Report in Thomas and SorrePs 
e, that the Notion of Diſpenſation is as 
kt but crude and undigeſted, and not fully 
uped and formed by the Judges. N 

ic Pope was the Inventer of it. Our 
lings have borrowed it from them. And 
be Judges, from Time to Time, have nurſed 
ul dreſſed it up, and given it Oountenance. 


, till it Hath almoſt ſubverted all Law, 
nd made the Regal Power abſolute, if not 
Holute. | 

| muſt agree, that our Books of late have 
n much upon a Diſtinction, viz. Where 
te Breach of a Penal Statute 1s to the parti. 
ala Damage of any Perſon, for which ſuch 
tron may have his Action againſt the Break- 
n of that Law, there, though it be put Ma- 


xnſe with that Penal Law; according to the 
kule in Bracton: | FR 


ſex non poreſt praviam facere cum ur bd 
| 1 alterius. * 


As for Inſtance: There are ſeveral Sta- 
utes that prohibit one Man from maintaining 
nother's Suit, though in a juſt Cauſe. Seo 
Laulton de pace Regis & Regni, in his 
apt. of Maintenance, fol. 55. 

Now it is held, that the King cannot diſ- 
raſe with thoſe Laws, betauſe it would be 
to 


* 


from whence Iod obſerve, and from - 


in Prohibitum, yet the King cannot diſ- 
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Mit is ſtill upon the Growth and Encroach- 
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ject can have any particular 


Some Animadverſ/ions. 
to the Prejudice and of that partic 
lar Perſon, againſt whom the Suit is f 
maintained by another; for there can be nc 
Maintenance, but it is to the Wrong of 
particular Perſon. 144 
My of carrying a Diſtreſs out of the Hur 
But there are many other Penal Law 
where, by the Tranſgreſſing of them, no Sut 
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7 
therefore no particular Action for the Breac 
of them. 

As upon the Statute that prohibits t 
Tranſportation of Wool, under a Penal 
By the Breach of this Law, that is, by tl 
Exportation of Wool, no one particular M: 
hath any Damage, more than every och. 
dae hath; but it is only againſt the public 
Good, * 

And the Breach of ſuch a Penal Lay 
puniſhable only at the King's Suit, by | 
dictment or Preſentment. 

And the like, where ſach a Penal Stat 
gives an Action Popular, to him that will 
for the Penalty, who hath no Right to 
more than any other, till his Suit be cot 
mance... 1 we 

In theſe Caſes (itis commonly held) th 
the King may diſpenſe with ſuch Penal & 
tutes, as to ſome particular Perſons, and] 
ſome limited Time (whereof they make 
King the ſole Judge) becauſe, as the Re. 
is given in the Chief Juſtice V aughan' ? 

| po 
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on Sr Rand Heebdit. 


J. 344, J 2, ſuch Offence wrongs 
— the King. This is now the com- 
gon received Opinion and Diſtinction. And 
he Breach of ſuch kind of Penal Statutes, 
ue ſaid to be only the King's Damage in his 
publick Capacity, as ſupreme Governour, and 
wonging none but himſelf, Lord YVawgh, 
Rep. 342, 13. | 
But if we will narrowly ſearch into this 
Diſtinction, and weigh the Reaſons ſo given, 
we ſhall find it is without any juſt Ground. 


The Damage done to the particular Per- 
{on in the Caſes paſt, in the firſt Part of this 


diſtinQtion, are meerly his own proper and 
xeculiar Damage; and he is intituled to his 
xrticular Action for it, in his own 
xerſonal Right; and therefore, if he diſcharge 
nd diſpenſe with them, it is no Wrong to any 
cher Man. He may do what he will with 
lis own, | | 

But the Caſes in the ſecond Part of this 
Diſtintion, are where the King hath a Right 
v the Suit, and the Offence and Damage are 
lad to be to him only. 

But are they ſo (as the former) in his own 
perſonal Right, as his Lands and other Reve- 
wes are? Or, are they to him but as aTruſtee 
ar the Publick, for which Reaſon he is called 
lreditor Pene ? And, may he therefore 
pon the like Reaſon, diſpenſe with them, or 
aſpoſe of them, as a Subject may do with 
own particular Intereſts 


Again, 
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if he grants a Diſpenſation with a Penal La 


For in ſuch Caſes it was to the King's ov 


them. And by a Non Obſ/tante 


does in Effect declare, that it is his Pleat 
to grant thoſe Lands, whatever the Val 


tad 4 yo 6 6 | ** ” 
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Again, ſhall a publick Damage and Inj 
to the whole Nation, be more diſpenſable vii” 
* 


the King, than the Loſs of one private Man 
— fait hec ſapientia quondem = 


Publica privatis ſecernere —— 
And therefore in my Apprehenſion 
King cannot in ſuch Caſes of Diſpenſatic 
be truly ſaid to wrong none but himſc 
and it is not agreeable to the Definition b. 
fore given, Ur:litate Compenſata, for ti 
King wrongs the whole Realm by it. Whe! 


of the firſt Sort of this Diſtinction, he on 
wrongs ſome particular Perſons,. 
The Caſes and Authorities for Diſpen 
tions in our Books that were granted in ancie 
Times, will generally be found to be on 
where the Penal Statutes were made for i 
King's own proper Intereſt and Beneht: / 
his diſpenſing with the Statute of Mortme: 


loſs only, in Caſes where the King might 
Law have given away his Lands or Service 
So the King may in his Patent of Grant 
Lands, diſpenſe with the Statutes that requi 
there ſhall be mention of the true Values 
to thoſe 5 
tutes (which is now generally uſed) the Ku 


of them be, more or leſs; and the & 
| | tu 


on Sir Edward Herbert. 
ute does, by expreſs Words, ſaye a Liberty 
pthe King in that Cafe. | 

The King is not a Truftee for others in ſuch 
(aſes, nor can theſe Diſpenſations be faid to 
te wneRty to the Damage of the Publick. 
ind ſuch Penal Laws as meerly concern the 
King's own Revenue or Profit, may juſtly 
e thought to be intended to be made only 

p put the King's Matters into an ordinary 
Vethod and Courſe, and fo fave the King a 
Labour, as the Lord Hobart fays ; and ſo 
revent the King's being ſurprized or miſ- 
nformed, when Patents are gained from him, 
nd not deſigned to tie the King's Hands, or 
b reſtrain his Power; as, out of all doubt, 


rs done and intended by the Law-makers, 
nour Act of 25 Car. 2 

But in all the late Caſes and Authorities 
which we meet with in our Books concern- 
ng Von Obſtantes, and Diſpenſations, as 


— = 88382 


lownward to this Day, we ſhall find them 
pattifing upon ſuch Penal Statutes as meerly 


8 


: | concern the Publick Good and Benefit, and 
4 ne Laws of ſuch a Nature, by the Breach of 
glich the whole Nation ſuffers: While ſome 
5 particular Perſons, it may be, by giving a 
8 luge Fine, or a yearly Sum, obtain the Fa- 
ul ur to be diſpenſed with and exempt from 
aul nal Law, while all others continue to be 
ral bound by it. 
4s for Example: Where a ' Starute for- 
tl ids the Exportation of Wool, or of Cloth 


und 7 ed 


n the Time of King Henry VII, and fo 
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Laus were never made, being no better ob- 


Some Animadverſions . 
undyed or undreſſed, under a Penalty ſuch 
a Law is greatly for the publick Good, and 
it takes care that our own People ſhall haye 
Employment and Maintenance. Vet this is 
ſuch a Law, as according to the received Di- 
ſtin&ion, the King may diſpenſe with, there 
being no particular Damage to one Man more 
than to another, by breach of ſuch a Lay, 
although it be a mighty Damage to the whole 
Nation : For by ſuch a Diſpenſation, thePer. 
ſon ſo diſpenſed with to export ſuch white 
Cloth undyed, will have the ſole Trade, 
which before the making of that Penal Sta- 
tute, was equal and common to all, I wiſh 
the Houſe of Commons would enquire what 
vaſt Riches have been heretofore gotten b 
ſuch as have obtained the Diſſ ions wit 
this Penal Statute, beſides the Sums they paid 
to the Crown for them, Theſe are meer 
In ſuch a Caſe it may rightly be applied, 
That Sin taketh Occaſbor the Law. It 
had been better for the Nation, that ſuch 


ſerved ; for. here again the Diſpenſation is 
neither UVt:litate, nor Neceſſitate pen ſata. 
Look into the Caſe of Thomas and Jor- 
rel, and you will find few or no Caſes of Dil- 
penſations cited out of our Books; but of the 
Time of King _ VII, and much more of 
very late Times; ſo that the ill Practice i 
Kill improving and ſtretching. 1 


Th 
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on Sir Edward Herbert. 303 
The Lord Chief Juſtice Herbert, in the : 
n Place, pag. 9, to mention the 

Caſe of 2 Henry VII, a Reſolution of all 
hc Judges in the Exch ber, upon 
te King's diſpenſing peaking wick the Sure of 4 670 
ca no Man 
f clove on — This is the gu 4 

leading Caſe and Authority, upon which © 
Emin Streſs is laid to juſtify the judg - 
ent given in Sir Eduard Hales his Caſe. * 
would avoid r what I have already 
blargely ſaid to this Authority, to which l muſt * 
xfer my Reader, by which I 
mdently made out, that the King, 
kth, nor never had any juſt Right or Power 
pelet Sheriffs; but the Right of electing 
ranciently and originally belonging to the 
ſrecholders of the ſeveral Counties; and 
ice it was unjuſtly taken from them (as they 
he ever been on the loſing Hand) it hath 
teen lodged in the great Officers of the Realm, 
athe Lord Chancellor, Lord Treaſurer, Lord 
hiry-Seal, and the Judges, (Sc. as appears 
1 the ſeyeral Statutes. 

And they are to make ſuch Choice every 
ſer in the Exchequer, on a Day appointed 
y the Statute for that Purpoſe. So that the 
Reriffs are by thoſe Statutes to continue in 
heir Offices for one Year only. And the 
Ing cannot hinder ſuch Election. 

Only by kis Patent or Commiſſion to the 
deriff, hath he uſed to ſignify to the Sheriff 
lnſelf that is * choſen, r 


Some Animadvenſour 
all others, who the Perſon is that ia ſu che 
ſen. This is all che Uſe of the Patent; þ 
it is the pro FT el then thoſe. great Of, 
ficers that eſts them in rea ms 
And it — as clearly appear, t 
former Kings have diſpenſed with a $herif 
continuing in his Office for longer than ot 
Tear, contrary to the ſeveral — 
bidding it, the King hath ſo 22 
tue (no of his Prer ogative) but by a 
Act of Parliament enabling him to do fo 
ſome extraordinary Occaſions, and for { 
limited Time only. See for this the Stat 
of 9 How, 5, 7 5, in the T | 
and my larger lat | PI 
The Tach js dd Pooer 
originally in che Legiſlators . 575 
diſpenſe with a Law, that can mike a La 
The Power is equal; and the Legiſlators 
confer the ſame Power upen the King or an 
others, for ſome weed Time, Oc.“ 
appears by the laſt Inftance of the Sheri 
and diverſe other like Caſes, mentionedicm m 
foregoing Argument, where I have alfo ob 
ſerved many other Things upon that Reſc 
lution of 2 Hen. VII, concerning Shenfb. 
The Chief Juſtice Herbert ſuppoſes th 
Miſchiefs recĩted in the Preamble of thats 


mute of 23 Hen. 6, cap. 8, concerning St 


riffs continuing in their Offices longer than c 
Year;tobe equal, if not greater (as he judges 
than the Mi chiefs recited in the Statute « 
2.5 Car. 2, by Papiſts being in Offices: 6 
3 0 


on S Edward Herbert. 30 
tm thence, I preſume, would infer, that 


be Caſe of Sir Edwand Hales is not ſo ſa- 
in the nnn a She- 


. | 
[ may appeal Grenadines Judgment, 
of to the ſad Pxpefience/ and Trial we 
ne ſo lately had, and to the deſperate Dan- 
we were ſo lately in (from which Al- 
4 God, by no leſe than à Miracle, 
wh, in great Mercy, delivered the Nation) 
uber the Miſchief that could any Way 
n übly ariſe from the diſpenſing with the 
mer (I mean the Statute concerning She- 
5 be comparable to the infinite Miſetiefs 
ing from putting Papiſts into Office, and 
ſting them with our Religion, and all 
Civil Rights. | 
The Chief Juſtice, upon thoſe Wards of 
dtatute concerning Sheriffs, vi. That pag. 10. 
Von Ob ſtante ſhall mate them good; in- 
u That thoſe Words do ſhew, that the 
lament which made that Act concerning 
knffs, was of Opinion, that had it not heen 
that Clauſe the King could otherwiſe 
5 diſpenſed wich * Act by A. New 
ante. | 
arſe. This to me ſcems a frained Infe. | 
ce, and that it is very far from ſhewing- 
ſuch Opinion in that Parliament. it ra- 
n ſignifies, that had not the Parliament d | 
kned that Clauſe into the Act, che King 
it have done again as he had frequent - 
Maifeld before, vi. granted Piſpenfa- 
. tions 


— 
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tions upon that Statute; which ill Enie 
they endeavoured to prevent for the future 


nute a Conſideration, in compariſon of th 


 Powerof doing it. Ex malis moribus bon 


| ed, and therefore, I preſume, never ſo much 


; 4 * 1 N 
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not approving the Practice, nor owning th 


oriuntur Leges. A good Law rather cor 
demns a contrary Practice before uſed. 
I heartily deſire my Reader (as I hay 
done in my foregoing larger Argument) care 
fully to obſerve and examine of what 80 
and Nature thoſe ſeveral Caſes are, which the 
Reſolution of the Caſe of 2 Henry VIl, ur 
ges to warrant that Reſolution, As thoſe 
Caſes concerning the true Value ot 
which the King grants ; and that concerning 
the ſhipping of Wool to a certain Staple 
Sc. and let the Reader judge how valt : 
Difference there is between thoſe Statutes it 
the Nature, and Import, and Reaſon of them 
and this weighty important Statute now be 
fore us; and how little that Reſolution of 
2 Henry VII, can be warranted by the 
ſes there cited, being of ſo inferior and mi 


principal Caſe. 10 

It is true, Sir Edward Coke (if the 12th 
Report, which goes by his Name, be truly 
his) hath, ſince that Reſolution given in 
2 Henry VII, found out new and different 
Reaſons and Arguments, which are not ur- 


as thought on, at that Time, by the twelve 
Judges who gave the Reſolution in unt 
Caſe of 2 Henry VII, _ . 


on Sir Edward Herbert. 

Thus ſays Sir E. Saundys, in his Relation of 
he Religion uſed in the Weſt Parts of the 
World : Thoſe of the Roman Religion made 
heir Greatneſs, Wealch, and Honour, to be 
he very Rule by which to ſquare out the 
(anons of their Faith; and then did ſet 
Clerks on Work to deviſe Arguments to 
naintain them. 

sir Edward Coke ſeems to juſtify that 
Reſolution concerning Sheriffs, from this 
Ground, viz. That the King hath a Jo- 
rereien Power to command any of bis Sub- 
jefts to ſerve him for the Publick Meal. 
Ind this is (lays he) ſolely and in ſe para- 
ly annexed to his Perſon, and that this 
Riyal Power cannot be reſtrained by any 
4G of Parliament. 12 Rep. fol. 18. 

That it is not /o/ely annexed to the King's 
Perſon, appears by the ſeveral Acts of Par- 
lament which I have cited to this Pur- 
pole in my larger Argument, fol. 34, where 
the Power of Diſpenſing with ſome particu- 
hr Acts, was given to the King by the Par- 
lament, and by him accepted for ſome ſhort 
Time, And the whole Parliament have in 
Ay Caſes themfelyes exerciſed this yery 
ower. a | | 
a Judge of the Weight of the Reaſons ſaid 
o de given there by Sir Edward Coke, by 

that one Inſtance of his in the Caſe he puts 
of Purveyance, 12 Rep. fol 19, which (he 
ys) cannot be taken from the King, no not 
us by Act of Parliament. 
| X 2 Let 
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unfit, uncapable, and dangerous Perſons are 


lick Weal ſuffer by this Reſtraint? Is it not 


Some Animadverſions 

Vet we have lived to ſee it lately taken 
away by Act of Parliament; which in the 
Judgment of a Parliament (which is of the 
higheſt Authority in Law) may therefore be 
taken from the King. 14 

And is the King in Truth reſtrained from 
commanding his Subjects to ſerve him for 
the Publick Weal, either by thoſe Statutes 
that diſable Sheriffs to continue in their Of. 
fices longer than one Vear, or by our Statute 


of 25 Car. 2, that diſables Popiſh Recufants 
to bear publick Offices: Becauſe ſome very 


diſabled to bear Offices of Truſt and Power 
(and this by the King's own ConfenttotheAQ, 
and by the Advice of the great Council, the 
Parliament, and indeed of the whole Realm?) 
Does the King by this (which the Judges 
miſ call a Reſtraint) want for Choice of fit 
Perſons to ſerve in Offices? Doth the Pub- 


rather preſerved by it? Hath not the King 
Proteſtant Subjects enough to bear Offices 
And are Popiſh Recuſants (Who account Pro- 
teſtants Hereticks, and to be rooted out and 
deſtroyed, and with whom they hold no 
Faith is to be kept, and againſt whom they 
have been continually plotting Miſchief) ac. 
theſe the fitteſt to be entruſted with the De 
fence of the Proteſtant Religion, and wit 
our Lives and Eſtates, which are on 
cerned, more or leſs, in cyery. public 

fcc and Truſt ? 9 e 
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on Sir Edward Herbert. 
and are thoſe Perſons (the Papiſts) that 
have a Dependance upon the See of Rome, 
ind a Foreign Power, fit to be entruſted 
with the Power of the Nation, with the Mi- 
ia, and the Sea-Ports ? | 
s not this to commit the Lamb to the Cu- 
ody of the Wolf? 
This Act that diſables Papiſts te bear Of. 
fces, cannot be juſtly faid to be a Reſtraint 
pon the King; that Expreſſion ſounds ill, 
nd takes the Matter by the wrong Handle. 
t rather imports the King's Declaration and 
kefolution, by Advice of his great Council, 
bemploy none in Offices and Places of 
Truſt, but ſuch as are moſt capable and fit, 
nd will moſt faithfully anſwer the great 
Ends for which they are ſo intruſted, that 
z the Preſeryation of the Proteſtant Religi- 
n, which is the true Exgliſh Intereſt. 
And this agrees with the Rules of the Com- 
don Law, That if an Office be granted to 
ne that is Inidoneuc, the Grant is void, 
dough granted by the King himſelf. Of 
lis I have treated more largely, in my Ar- 
ment, fol, 37. 


ks the Queſtion, Whether ſo many ſolemn 
leſolutions of all the Judges of England, in 
e Exchequer-Chamber, are not to be re- 
a upon for Law? And I anſwer, That if 
ey were ten times as many more, yet they 
e not to be relied on againſt many expr 
tive Acts of Parliament, directly to the 
* 3 con. 


The Lord Chief Juſtice Herbert, pag. 16, | 
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2 Grant of ſuch a Thing ( prohibited by ta 
Law) ſhall be abſolutely 2 and ip ſo fat? 


— to take ? And is not a judgment 


alſo been a very frequent Practice too ſo 


Religion as he pleaſeth; and enn 4 
4 


Some Anjmadver /ions. 
contrary. For what Words could the Par. 
liament uſe more emphatical and expreſ 


and more to the Purpoſe, than by ſayi 
That a Non Olhſtante, or a Diſpenſati * 


adjudged void, and the Perſon made uncz 


arliament, and by Act of Parliament, of thi 
higheſt Authority ? 
But (ſays the Chief Juſtice, fol. 16) the 
conſtant Practice hath been to diſpenſe wit 
the Statute of Sheriffs. I anſwer, It hatt 


the King, to make ſuch Perſons Sheriffs x 
were none of the Number nominated or che 
ſen, as aforeſaid, by the Chancellor, Treaſu 
Ter, Judges, and 'other great Officers; and! 
ſſes for current that he may ſo do, thoug 
it be a vulgar Error: For it hath been re 
ſolved by all the twelve Judges, to be a 
Error in the King. See Sir Edward Cote 
2 Inſtit. or Magna Charta, fol. 559, and] 
it is practiſed to this very Day. 
The Chief Juſtice, pag. 18, ſeems to er 
cuſePopiſhRecuſants,for not qualifying ther 
ſelves for Offices, by taking the Oaths and 
the Teſt, Sc. for hat no Man (ſays he) hat 
it in his Power to change his Opinion | 


not their Fault. " It hen Error of the 
8 
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on Sir Edward Herbert. 

Auſer. Here is no Occaſion taken to find 
ſult with them ſor their Opinion ; let them 
keep their Religion ſtill, if they like it ſo well, 
o hinders them? This A& of 25 Car. 2, 
mpoſes no Penalty upon them for their Opi- 
jon, But is there any Neceſſity of their 
king in Offices ? Muſt they needs be Guar- 
uns of the Proteſtant Religion? The Pe- 
ulty upon them by this Act, is not for their 
(pinion, but for their preſuming to under- 
uke Offices and Truſts, for which they are, 
King and Parliament, adjudged and de- 
cared unfit, 

Pag. 20 & 21, The Chief Juſtice Yaugh- 
u is brought in, arguing for the King's Power 
ef Diſpenſing with Nominal] Nuſances (as 
te is leaſed to call and diſtinguiſh Nuſan- 
&.) The Word | Nominal} (as there un» 
&rſtood) imports, that though a Parliament 
feclares any Thing to be a Nuſance (as 
kmetimes they do in Acts of Parliament, to 
render them indiſpenſable) which yet in its 
oper Nature would not otherwiſe be 
hconceiyed to be; that ſuch a Nominal Nu- 
ince (as he holds) may however be diſ- 
xnſed with by the King, though regular- 
h by Law the King may not diſpenſe with 
my Nuſance. 

Anfw. Shall any ſingle or particular Per- 


bat a meer 
iiment by a ſolemn AG and Law have ad- 
Ned and declared to be a real Nuſance ? 
R 4 Are 


un, though a Chief uſtice, preſume to call | 
Nwsſfance, which a Pare - 


311 


317 


Some Animadvutrſions\ 
Are we not all concluded by what g La 
ſays? This . is the Miſchief 10 
complained of. ae big 
The Chief juſtice Herbert, pag. 115 A 


lower End ſays, That from the Abuſe of 
'Thing, an Argument cannot be drawn again 
the Thing itſelf. I agree. this is'repula 


true; yet. we have an Inſtance to the c 
trary in the Scripture; in that Point * 
Brazen Serpent. But in our Caſe the Abu 
doth ariſe from the very Nature of heli 


itſelf, from the Conftitution of it. 


For the King praQtiſes no more in 40 Net 


ſing, than what theſe Reſolutions of f 


Judges allow him to do by this pretend 


Prerogative, The Error is in the F ound 


tion. 

They have made his power to be unlimi 
ed, either as to Number of Perſons, ot a 
the Time how long the Diſpenſation ſui 


continue. Sir Edward Coke ſays, and f 


the other Books, That the King is . lol 
Judge of theſe. - 15 Ze. 


Nec Metas Rerum, nec * empora Po 


The chief "FI Herbert, fol. 24 cit 
two clear Conceſſions (as he is pleaſed! 
call them) of all the Commons of Zyg/end! 
firm, which he efteems — great 
Authorities than the Dm Redolugans! 
A the twelve Judges.» n 


on Sir Edward Herbert. 


zut how far theſe are from 
{| eaſily appear to an indifferent Reader. 
They are no more than prudent and patient 
NIC ing of Diſputes with the ſeveral Kings. 
ud there are Multitudes of the like in che 
N barliament · Rolls. 
{tis but an humble cl of themſelves 
on any Purpoſe in —— to abridge the 
ling of any of his Prerogatives (which have 
ways been touchy and tender Things) but 
s no clear nor dire& Allowance of tha that dif- 
ling there mentioned, to bg any fuch 
terogative in him. 
However, I am glad to ſee an Houſe of 
mmons to be in fo great Requeſt with the 
udges : It willbe ſo at ſome Times, more than 
others. 
Yet I do not remember, that in any Ar- 
ment I have hitherto met with a Vote; or 
ler, or Opinion of the Houſe of Com- 
hath been cited for an Authority in 
, before now. Will the Houſe of Peers 
by of this Authority for Law ? © © 
I will be ſaid, That this is but the Ac- 
owledgment of Parties concern'd in Inte- 
it; which is allowed for a good Teſtimo- 
and ſtrongeſt againſt themſelyes. 1 
Anſw, J do not let to have the King and 
People to have divided Intereſts, Pre- 
ative and the Peoples Libertics, ſhould 


{ be looked upon as Oppoſites, 
pitive is given by Law to the King, the 


to * _— 


11 


The Pre= 


8 


HFouſe, AGE. a 2, Ne. 14, 15, 16,17, &2 


the Commons for ſo ſawcily abe 


Peticio Priucipii, and a begging of 


Some ata 
the Subjects Rights. Therefore it In 
concerns the People to maintain P 

I could eite ſeveral Parliament - Recon 
wherein the poor Houſe of Com O0 he 
been forced to Ser themſelves, and hun 
bly beg pardon of the King, for doing ho m 
than their Duty, meerly to avert his Diſple 
ſure. See the Caſe of Sir Thomas He 
whom the King adjudged a Traytor, forex 
hibiting a Bill to the Commons for the avoi 
of the outragious Expences of the King 


and the Commons were driven to diſcoy 
his Name to the King, and the whole Hou 
in a mournful Manner craving Pardon f 
their entertaining of that Bill. 
No doubt, as your an Authority aꝶ 10 


Matter ſa ſacred, and fo far above tt 
Yet afterwards, 1 Hen. 4, N'. i, that Jud 
ment againſt Sir Thomas Haxey wasre fell 
As for the Diſtinction, gag. 30, of a Di 
ability actually incurrd re the medi 
in an Office, and where the — W 
— by the coming of a Diſpenſiua f 1 
I anſwer, That its being ſo prevented, i vl 


Queſtion, And to this Diſtinction I he 
(I think) fully ſpoken in the foregoing | 
gument, fol. 40. | 

The late Parliament, in makirig this | 
of 2 5 Car. 2, had, no doubt, a yh yo le 
R the Crown would d 8 


an Sir Edward Herbert. 
in Succeſſor; and they levelled this 
id againſt the Dangers that might then be- 
our Religion and Liberties, and they 
tought it a good Security: But it is all va- 
iked and come to nothing, by Occaſion of 
js Judgment, in the Caſe of Sir Edward 
les. And that muſt be juſtified by a 
Fut Juſtitea. | jen af 
As to the Objection that the Chief Juſtice 
ncics might have been made againſt him, or 
rice given him, that he ſhould rather have 
uted with his Place, than to have given a 
lzment ſo prejudicial to the Religion he 
ofeſſes, pag. 33. 12 e 
This, I ſay, that for my Part I ſhould never 
ne adviſed him to have with his 
lice, much leſs to have given a Judgment 
ainſt his own Opinion, But let his Opini- 
1 be what it was; yet ſeeing the clear In- 
nion of the Makers of the Law, contrary 
that his Opinion, and knowing the deſpe- 
Effects and Conſequences that would 
low upon diſpenſing with that Act (for 
were upon the Brink of Deſtruction by 
ind taking Notice (as this Chief Juſtice 
the reſt of the Judges needs muſt) that 
e King had firſt endea voured to have gain- 
2 Diſpenſing Power in this Matter from 
© Houſes (which was the fair and legal 
urſe) and that yet that very Parliament 
cb, out of two great a Compliance with 
ed ie Times, had over-looked ſo many Grie- 
up es, and conniyed at the King's 1 
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Wn, 


Bitter Pill, and others brought into th 


Same — 


on collecting of the Cuſtoms" ( 
'FTruth the Colledtors, and all that had : 
Hand in the receiving of them, incurre 
Præmunire by it) not to mention the 
Artifice uſed in gaining the Exciſe, yet 
Parliament of the King's, boggled at the , 
penſing with the Act of 25 Car. 2, know 
the mighty Importance of it. 
And though they could not but take | 
tice that ſo many Judges at once had | 
removed, becauſe they could not ſwallowtl 


Places, as might be juſtly ſuſpected to { 
a Turn, and the King's learned Cour 
could not at firſt find out this Prexogative 
do his Work with, till ſo many Ways h 
been attempted, and all proved ineffett 
ſure, in ſuch Circumſtances, it had been! 
dence, nay, the Duty of the Judges, tobe 
referred the Determination of it to a! 
ment; and the rather, becauſe it was toe 
pound a Law newly made, and the Con 
quences ſo dreadful, and the Intent of t 
Law-makers ſo evident, n enn la 

And this hath been frequently pradti 
by ſudges, in Caſes of far leſs Difficulty 
Concernment. This 1 have alſo enly 
upon in my Argument, pag. 26. 

Objef7. But it might have been 2 
Time before any Parliament had been cally” 
' Anſw. We ought to have Parliame 
once a Year, and oftner if need be; and 
* pre. [umitur efſe mens Reges,” que | 


=; 


74 


on Sir Edward Herbert. 
M and we then ſtood in great need of a 
viament even for the Sake of this very 


ud theſe haſty Judgments are one ill 
uſe, why Parliaments meet no oſtner; the 
ok of Parliaments is taking out of their 
nds, by the Judges. And it is the Inte - 
of ſome great Officers, that Parliaments 
ud not be called; or elſe be haſtily pro- 
wed or adjourned. «© Tt 
ks to the Point of the feigned Action, 
ch the Lord Chief Juſtice ſeems. to ju- 
] conceive he miſtakes the Force of the 
econ. Feigned Actions may be uſeſul; 
ue is Action againſt Sir Edward Hales, 
pected not only to have been feigned 
brought by Covin between him and his 
nt and Friend, but it was feignedly and 
tobi proſecuted, and not heartily and ſtout- 
ended. 

e the Practice of common Fencers, 
coul play for a Prize, they ſeem to be in good 
feſt, and look very fierce, but agree be- 
hand not to hurt one another. 


ſllet 

„ eft devictus, proditione ſud. 
a 0 * * 

74 dis ſolemn Reſolution was given upon 

Hamed ſhort Arguments at the Bar, and with- 
and ny at the Bench, and upon other Rea- 

(es haye heard) which wete then 2 

. |; ute 


| 
. 


you 
8 


ft 
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Mn i ita | pugnabat tanquam ſe vincere 


yz 


1 " Soi e 
uſe of, are now given by the Chief Jul 
but the Times will not now bear them. 

Aſter all, I intend not Kor oth 
Office bf an Accuſer, nor to ch 
Crime. But as I think myſel in = 
on the Behalf of the whole Nation, of m 
ſelf (though a ſmall Part and Member of 
and of my Friends, I humbly propoſe, I 
the Judgment given in Sir Edu. Hal- 
Caſe may, ker a due Examination (if the 
be found Cauſe) be legally reverſed by 
Houſe of Lords, and that Reverſal 9 | 
of and confirmed by a ſpecial Act of Parli 


| 


l 


Dorscouxsk 


Concerning the 
ccleſiaſtical — 


IN THE 


Realm of ENG LAN D: 


kcafioned by the late Commiſſion 
in Eccleſiaſtical Cauſes. 


King juſtly and rightfully is, and ought *- 
be, Supreme Hcad of the Church of Eng- 
a4, and is ſo recognized by the Clergy in 
nnd And it is enacted, That. 
& King and his Succeſſors ſhall be taken, 
&.the only Supreme Head in Earth of the 
Auch of Exglend : And ſhall ha ve and en- 
5 . to the Imperial Crown, all Ju, 
lüdion, Sc. Authorities, c. to the ſaid 
ty of Supreme Head of the ſame Church 
woaging. And that the King and bis Heirs 
id Succeſſors, Kings of this Realm, ſhall. 
ure full Power and d Authority from. Time 


0 


1 
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HE Preamble acknowledges, That the 26 H. 8, 
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2E "gland, but acknowledges, that he eve 
ha 


| bed by the Statute of 35 Hen. 8, cap. 1, fol" 
bes Edition of the Statwres at large, 


Eccleſiaſtical Things, nor over Spiritual 


* . 8 
Of the Eeidiafiral Furiſdifiin 
to Time to viſit, repreſs, redreſs, reform. or 
der, correct, * and amend all {ud 
Errors, Hereſies, Abuſes, Offences, Cc 
tempts, and Enormitits whatſoever they be 
which by any manner of Spiritual Authorit 
or Juriſdiction ought, or may, lawfully b 
reformed, repreſſed, ordered, redreſſed, & 
Any Uſage, Cuſtom, foreig Laws, foreigt 
2 y, Preſcription, or any Thing ti 


e contrary notwithſtanding. b 
Note, This Act doth not make the Kin 
to be the Supreme Head of the Church « 


been ſo (as it is recited by the Statut 
made in the ſame Parliament of 26 Hen. $ 
c. 3, the Act for the Fitſt-Fruits, See thn" 
Preamble towards the latter Part, being th 


firſt Paragraph.) Sec alſo the Oath preſc 


the Succeſſion, Parag. the i 1th in Mr. Ae e 


full to this Purpoſe, to ſhew that the AR ec 
26 Hen. 8, cap. t, gave the King no ne 


Title, but only acknowledged, that he eve] {rs 

bad a Right to it, and that the Biſhop oſt 
| Rome had but uſurped it. 25 
And as the Act of 26 H. 8, cap. 1, gn 

the King no new Title, ſo it gave him "ol... 


ew, nor further Authority, in Spiritual an c 


Eccleſiaſtical Perſons, than what he had - q 
fore, al | | 47 Th » Willi 


| . . 4 . 3 4 N 1 - 
 — There 


- 90 a”. * 1 
7 88 "4 8 2 
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. 


Therefore it is to be enquired what Juriſ- 
i8ion or Authority the King had before the 
wking of that Act, and how the Eceleſiaſti- 
al Juriſdiction was of right and duly before 
xerciſed and adminiſtred, viz. in what 
Courts, by what Rules, Laws, or Canons, 
nd by what Perſons. | 7 
] is clear in Law, that the King himſel 
xeerly, in his own Royal Perſon, could never 
uke to himſelf the Hearing of any Cauſe 
Lecleſiaſtical or Temporal, and adjudge and 
letermine the Cauſe himſelf: For by the 
law and Conſtitution of the Realm, the 
ling hath committed all his Power Judicial _ 
vdverſe Courts,“ ſome in one Court, ſome Sir Hen. 
0 another, as is held in Sir Ede. Cole's Reperu. 
1 Inſt. fol. 186, at the lower End of that . 63. 
filio, and in the Middle of fol. 187. All It is d 
Matters of Judicature and Proceeduigs in Law — of 
re diſtributed to the Courts of Juſtice, and the Com- 
tie King doth judge by bis Juſtices. See the mmnPlas, 
Reports that paſs by the Name of Sir Edw. dg ö 
luke's 12th Report, fol. 63, the Caſe of 7g 5s 
Prohibittons Which is true as to $ Eccle-in tb 
kſtical Cauſes as well as Temporal ; for gn .& 
nery Man knows, that there have been from ;,;,ak, 

ä but after. 
uri ſettled in ſeveral Courts ; as the Light being in made 7525 
vs ofter ſettled in the great Bodies of the Sun and Moon. Sit 
L Cote, 4 Inft. fol. 70, in the Chapter of the Court of Lt - 
12358 eine of Bi - Curt and Furiſdifions at 
tt Hundred- Court Z 7 Previncial and National Synods, 
— that there were then Eeclefiaftical Laws, the Charter 4 King 
yam I, to Remigius, . then of Lincoln. Mr. 5 
en ad Eadmerum, . 367. 1 tr #:; * the 


21 


49. their Authorities and Juriſdictions do con 


Of the Ecclefiaftical quri ſlillion 
the firſt Conſtitution of the Kingdom certiin 
Courts and Juriſdi&ions erected within thi 
Realm for deciding and determining of Sp 
ritual andEcclefiaſtical Cauſes, Seldew's Hit 
of Tithes, fol. 412. | 
All this is excellently well ſet forth by the 
Preamble of the Statute of 24 H. 8, cap. 12 
concerning Appeals. That as theKing hat 
ever been the ſupreme Head of the Realn 
(which Word Head is by Way of Metaphor 
and muſt have Relation to ſomeBody) tl 
fore the Statute in the Preamble Nome ny Di 
tell you,what the Body is to which the Head 
relates, viz. The Body Politick of the Real 
conſiſts of all Sorts and of People 
(within this Realm) divided by Names 0 
Fprritualty and Temporalty. The Statut 
proceeds to mention the plenary. Power, Au 
thority and Juriſdiction the King hath with 
in this Realm in all Cauſes. It ſhews u 
how that Power is diſtributed, and by who ind 
to be exerciſed : Not by the King in 
ſon, nor at his Will and Pleaſure in any u 
bitrary Way ; but as that Preamble furth 
* Sir E. inſtructs us, The Body Spiritual hath Pow 
Gy s5ther in all Cauſes, Divine and Spiritual, to de 
The termine and to adminiſter all ſuch Office 
of the and Duties as to their Rooms Spiritual dc 
King's appertain ; the like is declared as to Tempo 
rs Cauſes, to be in the other Part of the ſaid Bod 
Law, F Politick, called the Temporalty. And de 


cur in the due Adminiſtration of Juſtice, i! 
one to help the othe. 12 


9 ? 4 * : 
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in the Reuim of England. 32.3 
The Preamble of this Stars of 24 H. 8, 
12, of Ap 4 wary further ſhews, how that 

his Eccleſiaſtical and Spiritual Juriſdiction, 
had been confirmed and defended by ſeveral 
indent Acts of Parliament againſt the Uſur- 
ptions of the Biſhop of Rome (and that 
long before the Reformation of Religion.) 
Then. comes the enacting Part, which does 
ordain, That all Cauſes determinable by any 
Siritual Juriſdiction, whether they concern 
the King himſelf (as the Caſe of the King's 
Divorce) or any of the Subjects, ſhall be 
heard, examined, diſcuſſed, clearly, finally, 
nd dcfinitively adjudged and determined, 
within the King's Juriſdiction and Authority, 
ind not elſewhere in ſuch Courts Spiri- Not by 
nal and Temporal of the ſame, as the Na- extraor- 
ure of the Cats ſhall require. __ 

Then the fame Statnty ſhews us in what ou at 
Courts, and by what Steps and Method, Suits the firſt 
ind Proceedings concerning Spiritual and — 
Eccleſiaſtical om ought to be handled; —— 
ee C 5, 6, 7, 8, 9. and 10. It begins with upon 4p- 
the Arch-Deacon's Court, which is infmi beat. Sir 
fradus, and proceeds gradually from the Jamo: 
drch-Deacon to the Dioceſan, from him to ports, 
the Metropolitan, and at laſt it mentions the fl. 91, 
Convocation, as the Supremeſt. = I 

Note, That further Appeals have been ne, 
ziren by ſeveral Acts of Parliament, as by 4 Il. 
15 H. 8, cap. 19, from the Archbiſhop or 339 a. {50 
Metropolitan, to the King in Chancery, which — 
by, Commiſſion of D WA wares, Ge. And it | 
lath been reſolyed, ; That though the * ö 

a | 


324 of te Ecfuſte Juriſdiion 


of 24 Hen, 8, cap. 12, and of 25 Hep, 8, 
cap. 19, do, upon certain Appeals, make 
the Sentence — as 8 any fur. 
ther Appeal; yet the King (as 95 
Head) = grant a Commiſſton of Nele 
See the Caſe of Halliwell againſt Jerwui, 
Sir F. Moor's Reports, f. 462, and in the ſame 
Reports, fol. 782, in the Caſe of Bird 
Smith, and in Sir E. Coke's 4th Inft. fol. 341, 
And as the King's Eccleſiaſtical Power and 
Juriſdiction are, by the Fundamental Lays 
of the Realm, diſtributed into ſeveral Count, 
which are mentioned and confirmed by the 
ſaid ſeveral Acts of Parliament, and may not 
therefore be exerciſed by any other, but by 
ſuch Courts, and in ſuch Method and Man- 
ner as by Law, and the ſaid Acts of Parlia- 
ment it is provided: So alſo thoſe Counsf 
cannot proceed Arbitrarily, but by the 
known and ſettled Eccleſiaſtical Laws, Con 
ſtitutions, and Canons that are in Force. 
By the Act of 1 Eliz. cap. 1, entituled, 
An Act for reſtoring to the Crown the an- 
cient Juriſdiction over the Eftate _— 
 aftical and Spiritual, &c. the 17th J. in 
Keeble's Book: of Statutes, it is enacted, That 
ſuch Juriſdictions, Sc. Spiritual and Ecclel- 
aſtical, as by any Spiritual or Eccleſiaftica 
Power or Authority hath heretofore been, or 
may lawfully be, excrciſed or uſed for _ 
' Gitation of the Eccleſiaſtical State and P 
and for Reformation, Order, and 
of the ſame, and of all manner of Errors 


Cc. Abuſes, Offences, Contempts and or 


” 


— 
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i the Realm of England. 3a 
nities, ſhall for ever, by Authority of this 

ent Parliament, be united to the Crown. 

By the 18th J of that Act, the Queen and This 
her ducceſſors have Power by Virtue of this Statute * 
Ad, by Letters Patents under the Great. Sr be 
Seal, to aſſign, Gr. (as often as they ſhall or Com- 
think meet and for ſuch Time) ſuch — * 
or Perſons, as the Queen, Sc. ſhall think 10 
neet to exerciſe all manner of Juriſdictions mine gn. 
Eccleſiaſtical or Spiritual; and to vilit, re- ritual 
frm, redreſs, order, correct, and amend all —— 
ſuch Errors, Gc. Abuſes, Offences, Contempts, „ 2. 
nd Enormities whatſoever, which by any ſantiam. 
nanner of Spiritual or Eccleſiaſtical Power, 
Authority, or Juriſdiction can, or /awfiully 
nay be, reformed, ordered, redreſſed, cor- 
red, reſtrained, or amended ; and ſuch 
ferſon or Perſons ſo to be named, Sc. ſhall 
have full Power, by Virtue of this Act, and 
of the ſaid Letters Patents, to exerciſe, uſe, 
nd execute all the Premiſes according tothe 
Tenor and Effect of the ſaid Letters Patents, 

See Sir Edw. Coke's 4th Iuſt. in his Chap. 
fEccleſiaftical Courts, fol. 324, 325, and 
ke the 3d Ob ſerv. fol. 326, obſerve the 
Words, vis. It was enacted out of Nece /- 
ity, Kc. and ibid. Neceſſity did cauſeè this 
lmmiſſion, and it was not to be exerciſed 
ut upon Neceſſity ; for it was never in- | 
tended, That it ſhould be a continual ftand- = 
ne Commiſſion, Ne. 8 | 
| That the main Object of _ _ ta 1 
tprive the Poprſh Clergy. See fol. 333, \ 

i 


* 326 Of the Ecclefhaftical eral 


Almere's Caſe, and Taylor and Ml 
left to the proper Dioceſax. 1 8 * 
V pon the laſt recited Clauſe in that of Wl " 
1 Eliæ was grounded the late Coun, called 0 
The High Commiſſion-Court ; From which 0 
AQ it may be obſerved and collected, That 
it needed an Act of Parliament to give ſuch 
Authority to the Queen to grant ſuch Lei- WI” 
ters Patents, or Commiſſion ; and that with- 0 
out an Act of Parliament ſuch Commiſſon 
could not have been granted ; For if the of 
Queen by her meer Prerogative and ſupreme 
Power in Eccleſiaſtical Cauſes could have 
granted ſuch Commiſſion, an Act of Parii- WI” 
ament had been unneceſſary And the ex- 
preſs Words of the Act are, 'Thyt the Queen, bc 
Sc. ſhall have Power (by Virtue of this & 


Aci) and the Law had (as hath been beſo I Un 
obſerved) diſtributed the King's Eecleſuſi · Le 
cal Power and juriſdiction into — Cours: 4 
So that, without a new Law, the like Pow. ſer 
er could not be put into any other Hands in I ben 
Derogation of thoſe ordinary Ecclefiafiical = 


Courts. 
Secondly, Note, This Act makes no new 
Crimes nor Offences, but gives the Commil- 
ſioners or Patentees Power to viſit, reforn 
redreſs, Sc. all ſuch Errors, Sc. Abi 
| Offences, Contempts, and Enormities, whict 
by any manner of Spiritual or Eccleſiaftica 
Power can, or lawfully may be . 
redrefſed, corrected, Ec. 


Ir 


in the Realm of England. 

In Sir Edw. Cote s 12 Rep. fol. 49, it was 
rfolved, Trin. 6, Fac. per totam Curiam, 
n the Court of Common-Pleas (there being 
hen Five Judges of that Court, Coke being 


—f 


(hicf Juſtice) That the High Commiſſioners, 
by Virtue of their Commiſſion, and that Act 
of Parliament, ought to proceed according 
v Eccleſiaſtical Law. Secondly, If their 
(ommiſſion gave them any Power, which 
ws not allowed or warranted by that Act 
of Parliament, it wasnot legal (which proves 
that fach Power cannot be exerciſed by 2 
(mmiſhon under the Great-Seal merely, 
vthont an Act of Parliament.) See 


= 85 FF 3 © Tas 


<< tz 
Q Oo 


be Time of King Charles, fol. 220. 
There it is alſo reſolved, That the 
ling by his Commiſſioners cannot alter the 


And if the Word E f] had not 
been in that Act of 1 Elix. yet it muſt have 
teen ſo intended, and the Judges of the 
Common Law (who are proper Judges, Ex- 
vlitors, and Interpreters of Acts of Parlia- 
nent) would have fo underſtood it; as ap- 
if. cars by the Reſolution of the Judges in 
be Caſe, in the ſame 12th Rep. of the Lord 
late, fol. 84, 85; and little Regard therefore 
Wwglyen by the Judgesto Commiſſionsunder 
he Great-Seal, which the Archbiſhop of 
lanterbury (Abbot) aid, had been made 
n like Cafes in the Times of King Henry 
fl, and Edward VI. 


K · 
en, 
bas 
Ye 
ſti. 
ts: 
JW- 
$10 


Ir Y 4 | In 


Drake's Caſe, in Juſtice Croles Reports of 


Leleſiaſtical Law, nor the Proceedings of it. © 
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In the laſt Caſe, ibid. fol. 8, the Chi 
Juſtice Coke ſays, He had ſeen the Commil 
ſion made to as (by King H. VII 
to be Vice-gerent ; ; and other Commiſſior 
to others (by his Appointment) and he re 
fers to the Commiſſion at large, inſerted | 
his Book of Precedents. 

See in the ſame 12th Nep. of Sir Etue 
Coke, fol. 88, Excellent Rules to be | 
ſerved upon ſuch extraordinary Commiſſions 
vix. They ought to be ſolemnly read ; { 
they may poſſibly contain many Thin 

againſt the Law (as the Commiſſion in tha 
Caſe mentioned did.) The Commiſſion 
may every one of them require Copies ofth 
Commiſſion : The Commiſſioners ought ti 
ſit in an open Place, and at certain Days. 

Note alſo, That ſuch Commiſſions ough 
not to be kept ſecret, but they ought to bt 
enrolled inthe Chancery, that the Subject 
may be under a known Authority. See $ 
Edward Coke's 4th Inſt. fol. 332, the Mid 
dle of that fo/. And upon irregular and 
illegal Commiſſions in Ecclefiaftical Caule 
the Remedy is, by Prohibition, out of tht 
Courts at We/iminſter. 1-1 

ao aſt In the ſame 4th Tnft. fol. 340, the Autho 

1 hath this Note; Nota. Stephen Gardi 

Biſhop of / incheſter, was depri ved at 

beth, by Commiſſion from King Edw. V 

made to ten Perſons, proceeding upon i 

ex Officio mero mixto vel promote am 
3 remotd, ſummarie de 475 

gut 


omni forma & figur Judicii ſola 
eri Veritate inſpecta The Author paſ- 
s no Opinion upon it. ere, by what 
w this was — ? It muſt be rare 
extraordinary, otherwiſe Sir Edward 
would not have ſo ſpectally mentioned 
ou a Facto ad Fas von vaſet 2 


Note, That Part of the Ad of 1 Eliz. 
z, the 18th J (before verbatim tranſcri- 
ed) viz. of the Queen Elix. and her Suc- 
alors granting ſuch Letters Patents, or Com- 
niſions in Eccleſiaſtical Cauſes, is repealed 
y the Act made 16 Car. 1. cap. 11. See 
tin Mr. Keeble's Book of Statutes at large. 
ſe the laſt g, or Clauſe, in that Act of Re- 

zeal of 16 Car. 1, it is enacted, That #onew 
urs Shall be erected or appointed, which 
hall have The lite Power or juriſdiction, 
the High'Commiſſioners had, or pretend- 
d to have; but that all ſu h Letters 
Mtents, Commiſſions, and Grants, and all 
wers and Authorities thereby granted, and 
ul Acts, Sentences, — to be made 
5 Virtue or Colour of them, ſhall be Void. 
Note, The late AQ of 13 Car. a, cap. 12, 
u Mr. Keeble's Book of Statutes, does de- 
dare, That the Power of Arch- 
aſhops and Biſhops was not taken away by 
tat Repealing Act 2 r, cap. 11 ( 
lus laſt a. dates? W) - 


D 
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But by this A of 13 Car. 2, cp. 12, i 
the ſecond J. the aforeſaid Repealing 4. 
of 17 Car. t, and all the Matters and Clauſe 
therein contained excepting what conc 
the High Commi ſſion-Court, or, tie 
Erection of ſome ſuch hike Court by C 
ſion) are repealed. See the third g alf 
of the Act of 13 Car. 2, That the Hy 
Commiſſion-Gourt ſhall not be revived. 

So that I conceive, no ſuch Commiſpy 
nor Letters Patents can now be granted, | 
the Repealing A of 16, or 17 Car. 11 ane 
in Force againſt it. 
By what Law or Rules Cromwell in t 
Time of King Henry VIII. and by what li 
ſtructions he ated, does not appear ; t 
Commiſſions to make him Vicar -. Gener 
(which was ſurely in Imitation of what h 
been uſed by the Pope in the Time of | 
Uſurpation) or that of Vice gereut, in Ecele 
ſiaſtical Matters (which — to be new at 
primelmpreſſionis) are not now to be found 
of which Dr. Burnet, in the Hiſtory e 
Reformation of the Churchof En * r 
ſome probable Conjectures, 1817, 1 
wherein conſiſted the —.— betwee 
thoſe two Authorities and Titles, and th 
Commiſſions for the Exerciſe of them, is nc 
eaſy to find out : But the Thing then pri 
cipally deſigned, was to ſuppreſs the Relig 
ous Houſes belonging to the Regular Cierg) 
which were great Supports to the Pop! 
Hierarchy, not at all to ö the — 
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in the Realm / England: 331 
and Jariſdiction of Epiſcopacy .; for 
find at the ſame Time as Cromawed!'s 
aniſſions were in Force, and had been 
but neuly paſſed, Ihat u er, Arche Dr. Bur- 
p of Canterbury, made his NMetropo- f . 
al Viſitation ; under which (231 concrive) pq. 
properly falls the Conuſanoe of any mation, 
atempt or Abuſe committed by any of his — 
gan Biſhops; if not in a Provincial, g. Dr 
vd, Archiepiſcops Juri ſdidt ions ubjſunt Fild of 
diate Suffregaues. See Lind. Provin. che Ch. 
The Excluſion of the Pope in the Time of” Th! 
ns Hen. VIII, made no Diminution of che ancient 


| al 
Hy 


0 ver or Juriſdiction of the Clergy, as to Canen re- 
mining of Ecclckaſtical Cauſes, or make Pure me 
| Ul Canons, Conſtitutions, and other Syno- or 12 Bi- 


al Acts, as is rightly obſerved by Dr. Heu- ſhops to 
inhis Introduction to the Hiſtory of Land, cnſure, 
Archbiſhop of Canterbury ; upon e 3 
und it is, that to this Day they exerciſe Biſhop. 

| manner of Eccleſiaſtical Juriſdiction in; 
ir own Names, and under the diſtinct Seals 
heir Offices, the Statutes that 2 51 
keration in the Matter being all repealed: 
x Dr. Heylin's Introduct᷑. aforeſaid, ibid, 

e r 

The Legiſlative Power in Matters Eccle- 
tical continues in the Caruucurien far 
ing Canons and Conſtitutions confirmed 
the King and Parliament ; Diſcipline and 
Adminiſtration {till reſides in the Biſhops 

A thoſe under them. 


In 


made by now under the Crown ſettled in this Meth 


1 
- E ts 
- 3 2 
2 


3 332 Of Eceleſaoflical Juriſdiflon, 


In Caſe of any Irregularity in the Met 
politan, Reſort muſt doubtleſs be to 
Head of the Church upon Earth (the K. 
as it was in the Caſe of Archbiſhop 44 
who ſhooting at a Deer, unfortunately ki [ 
the Keeper; and his Juriſdiction (he be 
ſuſpended) was ſupplied by Commiſſion ; 
you may read in Dr. Heylin, of the Life 
Archbiſhop Laud, in che 87th fol. of Hat 
Book itſelf, but more fully, fol. 170. 

The Biſhop of London is next in Place 
Dignity to the Metropolitans : See his Pri 
ledges, ibid. 185. N if 2 

See Dr. Heylin's Judgment in theWork 
Reforming the Church, either in Do&r 
or Exerciſe of the Diſcipline, perti 
the Matter now in Hand, but in Point of Li 
it would be no very difficult Thing to d 
cover him tobe miſtaken, fol. 327. 

See the Power of the Metropolitan, and Wiſh | 
the Appeal from him to a Provincial Syn 
and a Stop put there, and a Ne u/ire, ul. 
that there is no Vicar upon Earth appoint 7 
to be the ſupreme Judge in Eccleſiaftigiy®” 
* SeeMr. Matters, in the Opinion of the Council 


* Nice, di ſoourſed of by Dr. Srilling fleet. in 


ments in Antiquities of the Britiſh Churches, fol ic 

Parlia= but ſtill it muſt be underſtood, that this h:8/-4 
dung tre Power in the Heriefiaſical Judges and F 
— in England, is derived from the Crown; | 
the Con- not to be interrupted ; this is quoad * =P 7 


— ſtigtem Juriſdictionis non Ordinit. 


Poel. 19. 
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A 
DEFENCE 


OF THE 
te Lord RuſſePs Innocency, 
By Way of (oy 

ANSWER or CONFUTATION 

OF ea, 
| Libellous P a MPHLET, 

InTiTULED, 

| ANTIDOTE again/# Poyſon; 
vith two LtTTERS of rhe Author of this 


Ss upon the SubjetF of his Lordſhip's | 
ryal, | 


** 


Io the REA DER. 
fving, about five Tears ſince, had Ap- | 
| plications made to me by drverſe ,, 
ds and Relations of that moſt Excel- 
= Pe: /on, the late Lord Ruſſel, when 
Troubles befel bim, and while he was | 
| | upon 


[ 


— — — — x - 2-4 
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tbem. The Copies of which Letter, 


_ publiſhed together, with that Diſteur| 


the Title and Fead of HigheTreefw 


To the RAA DER. 

upon his Tryal, to giue him the lef. 
ſlance I could in my Profeſſion, and 11 
ſtruct him how to manage his Def: 
And the like Aſſiſtance being aftery 
deſired fram me, by many wore Per lon 
the beſt Suality, who ſoas after fell; 
the ſame Danger: I living at ſome 
ance from London, did venture, by [ 
ters, te [and the baſi Nuit and. Dires 
I could, towards the making of their 
Defence, being heartily concerned u 


mine, ben 
with an 


very lately come to my He 
ntention to have them like: 


Argument that concerned that How 
Lord, I thought it might be ſome N 
ſuch as may poſſibly hereafter fall int 
like Danger and Trouble, being by the i 
Ruler of Law dented the Benefit of Ci 
in Capital Crimes, as to Matters of 
and Proofs, at an eaſy, Rate to be in 
ted, by the Advice contained intheſe! 
ters, how to manage their Defence. 
Hed with me to publiſh the very 
ters themſelues, being meer ly upon the our 
Subject with the larger Diſcourſe, 


[EE 


firſt LETTER. 


CONCERNING 


| Lord RussEL's . 


IR. 
Am not without the Apprehenſions of 
Panger that may ariſe by adviſing in, 
ſo much as diſcourſing of Publick Af- 
urs; yet no Fear of Danger ſhall hinder 
e from peforming that Duty we owe to 
ne another, to Counſel thoſe that need our 
Advice, how to make pou? Defence 
nen they are called in on for their 
yes, e eſpecially, if ww are Perſons that 
ure by their general Carriage and Con- 
eration appeared to be Men of Worth, 
nd Lovers of their King and Country, and 
the Religion eſtabliſhed among us. I 
jill follow the Method you uſe, and an- 
ner what you ask in the Order I find in 
yur own Letters. 

cannot ſee any Diſad vantage or Ha- 
d by pleading the general Plea of Vr 
vilty : If it fall out upon the Proofs that 
he Crime is only Miſpriſion of Trea- 
and not the very Crime of Treaſon, 
1 muſt then find the Priſoner not 
uilty of Treaſon; and cannot, upon an In- 
dictment 


346 


. © diftment of Treaſon, find the Party guil 


no further than to prove a Miſpriſion, 2 


1 ſon, which conſiſts in the Concealing 


B 17 Da n. 


© of Miſpriſion, becauſe he is not indicted ſ 
the Offence of Miſpriſion, and Treaſon an 
Miſpriſion of Treaſon are Offences that 
c Lair hath diſtinguiſhed the one from t 
© other, and the one is not included in 
© other ; and therefore, if the Proofs reac 


amount not to Trag. the Priſoner ma 
urge it for himſelf, and ſay, That the! 
© do not reach to the Crime: charged in ib 
Indictment; and if the Truth be fo, d 
Court ought ſo to direct the Jury, Not 
find it. 

© Now being preſent in wi 
* others, where ſe others do conſult ar 
© conſpire to do ſome Treaſonable AR, de 
not make a Man guilty of Treaſon, un. 
dy ſome Words and Actions he 
© Conſent to it, and Approbation 
© his being privy to it, and 8 it 
it, makes him guilty of Miſpriſion of Tre 


© but it makes him not guilty of Treaſc 
and if the ſame Perſon be preſent a ſec 
* Time, or oftner, this neither does notn 
5 him guilty of Treaſon, only it raiſe 

« ſtrong Suſpicion that he likes it, and c 
« ſents to.it, and approves of it, or elle 
© would have forborn after his having be 
once amongſt them: But the ſtrot Ir 
« Suſpicion does not ſufficiently proves Gv 
in Treaſon, nor can it go for any Eyi 
And that upon two Accounts, 


zy Lord Ruſſel e Tryal. 
* te Firſt, The Proofs in caſe of Treaſon 
a muſt be plain, and clear, and poſitive, and 
not by Inference, or Argument, or the 
ne ſrongeft Suſpicion imaginable: I has ſays 
Fr Edward Coke, in mariy Places in his 3d 
5 Inſtitutes, in the Chapteroſ High-Treaſon. 
e * T7 Secondly, In an Indictment of High- 
i Treaſon, there muſt not only be a general 
charge of Treaſon, nor is it enough to ſect 
forth of what Sort or Species the Treaſon is, 
as killing the King, or levying War againſt 
him, or coining Money, or the like, but 
the Law requires, that in the indictment 
there muſt be alſo ſet forth ſome Overt, or 
Open Act, as the Statute of the 2th of 
Edward 3, Calls it, or ſome Inftance gi- 
ven by the Party or Offender, whereby it 
may appear he did conſent to it, and con- 
ſult it, and apptove of it; and if the bare 
i bang preſent ſhould be taken and con- 
'{trued to be a ſufficient Overt, or Open Act, 
'or Inſtance, then there is no Difference be- 
'tweenTreafon and Miſpriſion of Treaſon for 
' the being preſent, without conſenting, makes 
no more than Miſpriſion ; therefore, thete 
' muſt be ſomething more than being barely 
'preſent ro make a Man guilty of Treaſoh, 


or Open Act: to be proved againſt the Priſo- 

ner accuſed, See Sir Eduard Coke's 3d 
' Inſtitutes, fol. 12, upon thoſe Words of 
the Statute I yer overt fact] and that there 


E not 


'eſpecially ſince the Law requires an Oveft, 


: ought to be dire and manifeſt Proofs, and 


— 
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; © not bare Suſpicions or Preſumptions, be they 


© never ſo ſt and violent: See the une 
« fl. in the upper Part of it, upon the Worin 
f * [ Proveablement. And the Statute of H © 

th of Eduard 6, cap. 11, requires th 'th 
© there ſhould be two Witneſſes to 2 * 0 of 


* Crime; ſo that if there be but one Witne 
© let him be never ſo credible a Perſon, m nd 
never ſo poſitive, yet, if there be no other 
Proof, the Party ought to be found Ny 
6 Guilty; and thoſe two Witneſſes muſt proy 
the Perſon guilty of the ſame Sort or Spe 
* cies of Treaſon. As for Example, if th 
Indictment be for that Species of Treaſon," 
© conſpiring the King's Death, both Wit 
© neſſes muſt prove ſome Fact or Wor 
© tending to that very Sort of Treafon j but! 
there be two Witneſſes, and one proves ibi 
* Prifoner conſpired the Death of the King 
and the other Witneſs proves the Conſp 
ring to do ſome other Sort of Treaſon, thi 
comes not home to prove the Priſoner guilt 
© upon that Indictment; for the Law wall ne 
* take away a Man's Life in Treaſon upon it 
« Teſtimony and Credit of one Witnefs, it 
ſo tender of a Man's Life, the Crime, 1 
« the Forfeitures are ſo great and heavy. 
And as there muſt be two Witneſſe 
© ſo by the Statute made in the 13th Te. 
His now Majeſty, cap. 1 (intituled, For 
« Safety of His Majeſty's Perſon) thoſe ti 
« Witneiſes muſt not only be lawful, ve * 
* credible Perſons, See that Statute in i 


5 of 
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wy Lord Ruſſti / Trydi. 
i th Paragraph, and the Priſoner, muſt be al · 
(owed to object agairiſt the Credit of all, or 
y of the Witneſles and if there be but 
done Witneſs of clear and good Credit, and 
the reſt not credible; then the Teſtimony 
of thoſe that are not credible muſt go for 
nothing, by the Words and Meaning of this 
Statute : See the Statute. Now were I a 
jury -man, I ſhould think no ſuch Witneſs 
z credible Witneſs, as ſhould appear, either 
by his own Teſtimony, or upon Proof 
made by others againſt. him, to have been 
Particeps Criminit, for that proves him 
to be a bad, and conſequently not ſo credi- 
ble a Man ; eſpecially, ifit can appear the 
Witneſs has trapann'd the Prifoner into the 
committing of the Crime: Then the Wit- 
neſs will appear to be guilty of a far higher 
Crime than the Prifoner, and therefore 
wght not to be believed as a credible Wit- 
neſs againſt the Priſoner, for he is a credi- 
ble Witneſs that has the Credit of being a 
good and honeſt Man, which a Trapannet 
cannot have; and this Trapanning proves 
vithal, that the Trapanner did bear a Spight 
ad Malice againſt the Perſon trapanned, 
and intended to do him a Miſchief, and 
deſigned to take away his Life. Shall ſuch 
an one be a credible Witneſs, and be be- 
believed againſt him? God forbid |! 
Then again, It cannot but be believed 
that ſuch Perſons as have been guilty. of 
the ſame Crime, will, out of a natural Self- 
2 2 love, 
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© theſe Gentlemen that have given fog 


heal our Diviſions, and eſtabliſh us up 


* have done me, by imparting ſome Public 


hs 


Firſt Letter, concetning. 
« love, be very forward and willing to five 
© heartily, and to the Purpoſe, in order to the 
Convicting of others, that they may by thi 
© Service merit their Pardon, and fayd 
« their own Lives. And, for this Reafon 
are not ſo credible Witneſſes, ſuch as the 
« Statute of 13 Car. 2, does require. Rea 
over the whole Chapters of Sir Edwa 
Cole of High-Treaſon, and of Petty-Tres 
* ſon ; for in this latter of Petty-Treafor 
© there is much Matter that concerns Higt 
© 'Treaſon. 
J wiſh with all my Soul, andThumbl 
and heartily pray to Almighty God, thy 


© Proof of their Love to the True Religior 
and of the juſt Rights and Liberties of the 
Country, and of their Zeal againſt Por 
may, upon their Tryal, appear Innocent: 
© amſo ſatisfied of their great Worth, that 
cannot eaſily believe them guilty of ſo ho 
rid a Crime. I pray God to ſtand by the 
© in the Time of their Diſtreſs. 

© I wiſhI might have the Liberty faulyt 
give them the beſt Aſſiſtance I could, 
that wherein I might be any Way capab 
of doing it. I beſeech Almighty God! 


the ſure Foundations of Peace and Righ 
ouſneſs. I thank you for the Favour y! 


Affairs, which might perhaps have bes 
unknown to me, or not known Till ab 


6 a lo 
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my Lord. Ruſſel 's Tryal. 
«a long Time, for I keep no Correſpon- 
« dence. ow 
* When there is an Occaſion, pray oblige 
me hy a farther Account, eſpecially what 
concerns theſe Gentlemen: And though 
(have written nothing here but what is 
Innocent and Juſtifiable, yet that I may be 
the ſurer againſt any Diſadyantage, or 
Miſconſtruction, pray take the Pains. to 
'tranſcribe what Notes you think fit out of 
(this large Paper, but ſend me this Paper 
back again, incloſed in another, by the ſame 
Hand that brings it. 
There is, nor ought to be, no ſuch 
Thing as Conſtructive - Treaſon; this defeats 
the very Scope and Deſign of the Statute of 
'the 25th of Edw. 3, which is to make a 
'plain Declaration, what ſhall be adjudged 
ITreaſon by the Ordinary Courts of Juſtice, 
che Conſpiring any Thing againſt the King's 
' Perſon, is moſt juſtly taken to be to Con- 
' fpire againſt His Life. * 
But Conſpiring to levy War, or to ſeize 
' the Guards, is not Conſpiring againſt the 
King's Life: For theſe are Treaſons of a 
different Species. 


Tour faithful Friend and Servant, 
R. A. 
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The Second E E T TER 


SIR, 
] Thank you for the uintepatiels Ac. 
count you gave me by your firſt 
6 Letter, — this exact Narrative yon have 
* now ſent me of the Tryal of that Henou- 
1 « rable, Excellent Perſon, my Lord Ruſſe! 
© has exceedingly obliged me. It was a Thing 
I much deſired, — I knew not Fol ahe 
Fand to gain it, for I was a little impatient 
* to hear what could be proved of ſo foul : 
Nature as High- Treaſon, againſt a Perſon 
of whom I had ever entertained a very high 
Eſteem; and though I had a very ſmall and 
© ſhort Acquaintance with him, yet no Man 
* that has known any Thing of the Publick 
Affairs, or of our late Tranſactions could 
© be a meer Stranger to his great Worth, 
He had as great a Name for a true and bo- 
* neſt Engliſh Gentleman, and for good Tem. 
per, . Prudence, and Moderation, as ever 
I knew any Man have, and'was'generdlly 
beloved by all that love our Religion and 
Country. I preſume, your Relation of the 
* Proofs at hisTryal ; is certainly true in every 
part, and in the very Words; and it is f 
Thing that might be had by many Hands, 
the Proceedings being ſa publick, and I ſup- 
© poſe deliberate: Preſuming it to be true, 
this I will afficcy that upon this ay 
N 12 mm : 


{ 
VS. 


my Lord Ruſſel / Tryal. 


both that againſt him, and for him (mi Ie 
'[ have been permitted to have made Ni 
(Defence for him at his Tryal, after the Eri. 
(dence given) I could cafily haye ſatisſied 
y equal and underſtanding judicious Fan. 
that my Lord ought to have been acqui 
'ted;and had I been one of thejury tht trjed 
him, I make no doubt I could clearly have 
(convinced all my Fellows (if they were 
Honeſt and Indifferent) that they ought 
not to have found him Guilty, The Spe- 
i cies or Sort of High- Treaſon, that the. 
i Witneſſes; inclined to prove againſt him, 
' was a Conſpiracy with others to leyy War 
'againſt the King. 
The two firſt Witneſſes, vis, Rumſry 
ind Sheppard, though what they ſay way 
'raſe a ſtrong Suſpicion upon my Lord, an 
make it — that he was guilty, ” 
neither 57 them do come home and cloſe 
to the Perſon of my Lord Ruſſel, as they 
do (I confeſs 4 the Earl of Shaft /- 


Jus Sir 7 Araſrost, and Fer» 
41 62. 
0 The firſt does not affirm, that the Lord 


Ruſſel did join in the Diſcourſe, or agree to 
my Thing in the Conſult; but only ſays, 
che was preſent ; which extends no farther 
than to make a Miſpriſion of Treaſon, and 
and this too got directly and poſiuyely, as 
Legal Proof ought to be, to convict a Man 
'of Treaſon ; the latter (Sheppard) when 


ce, 24 
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Second Letter,” conc: 


© the Lord Nu ſſel, only ſays,” He believe. 


the Lord Ruffe/- was there at that Time 


-£ when the Diſcourſe he yore ls was uſed 
which is a very imperf 

and not poſitive enough; 10 that neither 
cs theſe were full Witneſſes. As to the Ex 
dence given by the Lord Howard again 


uncertain Proof 


my Lord Ruſſel, it is ſtrange to me ( 
the Evidence is ſtated) that any Credi 
© ſhould be given to it, that he ſhould be be 


' © lieyed againſt thoſe Execrations, that (i 
'* ſeems) he had ſo ſolemnly, and 10 latel 
© uſed, to the contrary of his Evidence 


ib eſpecially, when by giving this Eyidence 


© he muſt merit his own Pardon, and fave hi 


"4 own Life, which extremely takes off fron 
the Credit and Weight of his Evidence. 


What Mr. Weſt ſays, in Reference to n 
* Lord Ruſſel, was but bare Opinion an 
Hear. ſay, and is no Proof at all in Lan 
© fo that inſtead of two plain, direct, mani 
© feſt, and poſitive, and two credible Wi 


ſes, as the Law requires in Treaſon, het 


is not, in my Opinion, ſo much a 01 


poſiti ve, credible Witneſs. The Lon 
Howard (as your Caſe and Narrative fit 
it) is not credible, though direct and 
ſitive. None of the other three — 
tive, though more credible. In the Statut 
of the 25th of Edw. 3, of Treaſons t 
Word [ Prove ablement] as Sir Edu Gt 
obſerves upon it, in his Third Iuſtitute 


| *Jok 12, imports 3 and manifeſt Proo® 


my Lord Ruffels Th 3 
not Preſumpt ions and Conjectures, and (as 
nay be added) not Probabilities ; and ſo 
the Word ¶ per overs PR (as he ob- 
ſerves) ſtrengthen that Senſe of the Word 
[Proveablement] ʒ and the Act of Treaſons 
made ſince this King's Time, requires there 
hould be two credible Witnefles: Now, 
though the Lord Howard was not by the 
Evidence offered againſt him by the Lord 
Ryſel, utterly diſabled from being a Wit- 
neſs, yet I wilt be bold to ſay, it made him 
no credible Witneſs in this Caſe. That the 
Lord Ruſſel made no uſe of theſe Thi 
in his Defence, though a Man of Parts, 

no Wonder to me; the ableſt Man under 
that Terror, and u 


| 

| | 

pon ſo pou a Proceed- 

Ing, and where it is impoſſible to be ſo com- | | 


poſed and free from Diſtraction, may eaſily 
pals by many juſt Adyantages, which a 
Sander-by, with leſsAbilities, might quick- 
ly have apprehended. I am far from re- | 
lecting upon the Court that tried him; this 
Matter that I obſerved, reſted principally 
upon the jury. And he is found guilty 
and condemned, and it may be before this 
comes to your Hand, put to Death too: If 
It have ſo hi (as poſſible it may) 
that the Earl of Bedford, and his other great | 
Kelations, have prevailed with the King for 
: Reſpit of the Execution I with, and 
| heartily beg of Almighty God, that theſe = 
tuteſſf Conſiderations may yet be made uſe of 
root the King (with whom . . 

1 | . = 
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5 — rer 


Secoud Letter, concerning, &c 
s Tabula pafi Naufragium, to ſave the lit 
£ of this Noble Lord. Much morethan th 
may be ſaid, were there ſuch an Oppon 
nity before the King (and I {© intend i 
* and no otherwiſe) and if I might be an 
Ways ſerviceable in it, I would come 

to — bare · foot, rather than negled i 
good an Office, And I ever thought i 
« Severity in ut Law, that a Priſoner for 
Life is net allowed the Aſſiſtance of a 72 
* and prudent Lawyer, or ſome other 

© to make his Defence for him, even a 
Matter of Fact, as well as to Lπ] . Io 
4 *tis ſaid, the Court is of Council for d 
* Priſoner ; but, for my Part, I — 
deſire to depend upon that only: I lu. 
* what this is by Experience. If the C 
be in any Part of it miſtaken, I haye loſ 
my Obſervations, and beg your Pardon i 
© all this Trouble; it is out of 

and Zeal I have for that gaod Lord, but 
Narrative you give is very ably and v 
* compoſed, and in very good Method, anc 
* think could not have heen better done, bi 
inclines me to think it very true alſa. Ico 
be contented the Earl of Bedford (io uhe 
I am known) might have the Vie ef 
* Letter, if it come not $00 late, and may 
* thought of any uſe. I heartily thank 
for ee re 8 me ol 


| Your faighful Friend and $ 
Jul 21, 1683, * | 


"T. 
U 
0 
* 
A, 


* * % ws. „ 
» G * LS w £ 
* * — * 
” = 
* * 
1 1 1 14 . 
bÞ. a - - 1 
— * : — 4 


—  - 


0 E F N C E 


QF THE - 


Lats Lord Ruſſets Innocency, 


br Way of Anſwer or Confuration of a Li- 
bellous Pamphlet, intituled, An Antidote 
— Poyſon. 3 
HE Famphlet ſtiles itſelf, An Anti- 
dote againſt Poy/on; but it is ſo far 
am deſerving that Title, that it may be 
nly ſaid, That the Antidote elfi is the 
ute Poyſon. 
We read in Hiſtory, that the Noble Em- 
Ir, called Henry of Luxenburgh was 
owed! in the Sacrament, and Pope "Fiflor 
iſoned in receiving of the Cha- 
x: Who could have ſuſyected ſuch hor- 
Villainy in the Adminiſtration of ſuch ſa- 
id and folemn Rites ? Who could without 
lorrox and Amazement contrive the ming- 
gof a deadly Poyſon with the Bread and 
ner of Life? To — thoſe conſecrated 
ments (which ought to be the Sayour of 
unto Life) to he the dreadful Meſſen- 
of ſadden Death? Surely, had thoſe 
ard Signs been changed into the very 
dy and Blood of the Lord of Life (as they 
r acted in thoſe execreble Villainies pro- 
ſed to believe) there muſt needs have been 
Miracle wrought in altering likewiſe the 
tance and malignant Nature of thoſe 4 


yz 


2 


the Truth of what was ſaid by the Lo 


of the ee and t to move War and Kt 


Defence ibe late 
ſons, that they ſhould not have wrought tho 
— ny. which yet they did. Th 

pears the like wicked Policy in the A 
chor 2 3 Pamphlet, who, under Pretend 
of preſcribing an Antidote againſt) Poyſaq 
under the Vizar and Diſguiſe of preventin 
Mifchief, does moſt deceitfully infuſe 
worſt of Poyſons ; and labours to intoxica 
a whole Nation. This Author would haz 
the World believe, that the Noble Lord, i 
the compoſing of his Speech, was wholly ge 
verned by his Confeſſor, and that the Co 
piler of i ic was infected with thoſe Doctrine 
that the Northern Climate has of late fu 
mſhed us with. The very La a 
Spirit of Coleman! Sure the Soul of Col 
nan is, by Tranſmigration, entered into th 
Author; it ts eaſy to gueſs at his Religio 
He ſuppoſes all that were preſent at m 
Lord's Tryal, muſt needs be ſurprized to f 
the Truth of the Caſe ſo untruly and unfat 
fully ſet down in my Lord's Speech. Bu 
"Whoever will take the Pains to read the Tr) 
als publiſhed by Authority (vHiech no M. 
will ſuſpect of Partiality towards the Perſc 
tried) will receive abundant Satisfaction 


P FE Dre 


Rufel, and diſcover the ſhameleſs Impudend 
of this malicious Author. 

The Indictment (as we find it printed 
large i in the Tryal, fol. 29) charges the 
ſoner, that he intending to diſturb the Peac 


en 


3 


Eord Ruflel's inmoct hq. 349 
ullion againſt the King, and to ſubvert the 
Government, and #0 de poſe or put domm, of 
tprive the King from His Title and Kipgly 
Name of the Imperial Crown of His Kings 
am of England, and ſo bring and put the 
king to Death and DeſtrutFiong | - 

1 Nov. 34 Car. a, and at other Times ma, 
jcouſly and traiterouſly, with diverſe others 
6d conſpire, compaſs, imagine, and intend, 

1. To deprive the King of His Tile and 
Government. 

2. And to kill the King, and to ſubren 
the Government. 

5 And to move Inſurrection and Rebel- 

lon againſt the King. 

And to fulfil and perfect theſe Treafoon 
ind Traiterous Compaſlings and Imaginati- 
ons, The ſaid William Ruſſel did meet to- 
ether with diverſe other Traitors, and con. 
ſult, agree, and conclude, | 

1. To move and ſtir up Inſurrection and 
Rebellion. © And. 

2. Toſcize and deſtroy the King's Garda 
The Operative and Emphatical Words of 
tis Indictment, are the Intending, Conſpi- 
fing, and Concluding. 

The Things intended, and conſpired were, 
1. To move and ſtirup War ang Rebel> 
lon againſt the King. | 

2, T: 0 Depoſe the King. | 

3. To Kill the King. And in 2 to 
the Accompliſhing of theſe horrid Crimes, 
The Things Concluded on were, 


2 7 po 
1. 10 
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to be an Open Act ot Deed; but then ag 


and therefore, the Indictment is void; fo 


A Defence of ile date. 

1. To move , fiir ap am 
Rebellion. | 

2. Toſtiztand deftroy the Guards. II 

is the very Sum and true Method of the 1; 
dictment, if it be truly printed in the Try 

Note, Here is no open Act or Deed charg 
ed to be done by the Lord Rufſel, unlef 
his meeting er with others 2 


that Act of terminates meefly | 
Conſulting, Agreeing, and Concluding; They 
met only to Conſult, e, and Conclude 
but they acted nothing in purſuance of th: 
Conſulting, Agteeing, "and Concluding, 

any Thing that appears in the Indictment 
{ that the Meeting properly hath not the 
Nature of an Acting or Action, or of a Thing 
done; but the Effect of the Indictment i 
That the Lord Ruſſel and others did Con 
ſult, Agree, and Conclude to do ſomething 
but the Indictment ſtops there, and goes nc 
further ; for it ſets not forth any 'Thing don 
at all, ſo that here is no Overt Att, or Deed 


there is no A charged but Meeting, and tha 
was meerly in order to Conſult and Ay 

and they did agree upon a Thing to be done 
but it is not ſaid they did it, or did an 
Thing towards it; I repeat this the oftner 
that it may be the better underſtood 
minded, dean ery adn; | Read the Ir 
ditment, - | _ 


. 
? 


or kuſſef f Homey. 
The Indil is groun 

wtute of 25 E. 3, 8e 2 (th N 
* 


e 
linſelf, Fol. 49, o e 
Now ct iis ke how Fo + ee th the 
pditment ml 28 my Lord guiy of any 
ſreaſon within that 

aer E. 3, of 


The Body of that 
Treaſons is printed er with Wed: : 


e repeated here; though there are ſome 
cher Clauſes in that Statute not printed in 
de Tryal. 

The Occaſion of making that Statute, ap- 
xars to be the Variety of Opinions, that 
hen were, what ſhould be accounted Trea- 


pus to the Subjedts, and gave too great a 
lberty to the Judges of the Ordinary Courts. 
To cure this mighty Miſchief, and to pre- 
rat that Arbitrary Power of Judges, this ex- 
ellent Statute makes a Declarurlon what 
ull be adjudged Ticaſon by the * 5 
duns of Juſtice, not but that there night be 
lie Caſes or other Facts ainounting to Trea- 


et N 755 9 ot 6. — * n 
J e Ordinary ftanding 
dn as the Goal - Dellyery of 
= ae WT... 1 of * 9 7 2 
inſter itſelf are) hut 
— thoſe 1. muſt forbear p 2 
ul the Caſe muſt be reſeryed for the De- 
termination, 


ke the Tryal, fol. 5o ; ſo that it need not 


kn, and what not, Which Was very miſchie- 


in_beſides thoſe there enumerated, but 


Hr 
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Compaſſing or Imagining to e Wa)! 


that Statute In the 2 275 Nane At late | 


rated and ſpecified Pfor the Word [ Specific, 
theſe: 


1. Compaſſing or Imagins 


- 


begun; and ſeveral other ſorts of Freak 
are there ſpecified, not to our Purpoſe to 


recited. 


ſon indicted be proveably attainted of fot 


down in the Indictment, and fully and © 
| 7 N at the Tryal by two Wimmel | 


* 1 Mee, aun, at 


termination of the King and 


So that the Court of a eee 
Newgate muſt judge only and proceed yy * 
no other Treaſons but what are there er 
rated and ſpecified. 
Now the Treaſons in chat Statute enume 


is the very Word uſed by that tatute) 


ing the Death of the | 


nally knowing the J unmarried. 
Prince's Wh. As 


3. - Lanai War againſt the King 0 


2. Violating or 89 5 $ aleſtDinj 


an actual leyying War. It 


The Statute further requires, that the be 


one of theſe Treaſons by Over? Deed, d 
is, ſome manifeſt Act, or Deed dot 
which muſt of Neceſlity alſo be exptelly 


+ i - . Jo Ws * 

Lord Ruſſel Tnnocency. 

dee Sir Edu. Cotes third Inſtitutes, in 
is Chapter of High- Treaſon, fol. 1a, in his 
Expoſition” of the Words: of that- Statute 
yer Overt Fait] and there fol. 5, upon the 
Words | Lait Compaſſer] he tells you the 
Nature of that Open Deed that the Statute 
ends. It muſt be a Deed, and not meer 
Kords; it muſt be a Deed tending to the 
Execution of the Treaſon imagined : That 
ed muſt be an Open Deed ; that is, it 
u be fully proved and made open and 
wnifeſt at the T'ryal by clear Proof. 

$ that if the Indictment fail : of ſetting 
ah one of thoſe Treaſons that are there 


tat Statute, - 


{tdo not ſet forth ſome Open Deed done 
the Party indicted, that is, ſuch a Deed 
„does properly and naturally tend to the 
Execution of that ſort of Treaſon ſet forth 
that Indictment : In ſuch Caſe alſo the In- 
Kiment is not gooe. 

If both theſe, vig. the Treaſon intended, 
Ma proper ſuitable Open Deed be well 
tforth in the Indi&ment (which make a 
pd Indictment) yet if that very fort of 
jaſon intended, and that Open Deed or 
q ſet forth in the Indictment, be not 
fully, clearly, and manifeftly proved 


n the Tryaf againſt the Priſoner, he ought 
ce de acquitted. 832 


1 8 


nume rated, it is not a good Indictment upon 
If it do ſet forth one of thoſe Treaſons, yet 


IS 
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1 


Witneſs, ot to prove any other ſort of Tre 


forth in that Indictment, 


7 " 
3 "8 ROO l r wh * * 
i. * a 2 unn 


It * not ſulfice cithet to prove it 3 


ſon (not charged in the Indictment) not an 
other Overt Deed, other than what is ſo { 
it be b 
never ſo full = Proof, but upon that Indi 
ment the Priſoner ought to be acquitted, | 
that ſpecial Treaſon, and that ſpecial Oy 
or Open Deed ſet forth and expreſſed int! 
very Indictment, be not fully proved. 
Now let us examine the 1 
Caſe againſt the Lord Raſſel, and the 
againſt him, as they are publiſhed by Au 
thority, and obſerve how they agree witl 
the Statute, and how the Indictment an 
Proofs agree the one with the other. 
It may be admitted, that here is in the In 
dictment againſt the Lord Naſſel, a Treaſot 
fufficiently charged and ſet forth, viz. or 
of the 'Treafons ſpecified in that Statute c 
25 Edu. 3; namely, That the Lord Ruſt 
did Compaſs and Imagine the Death. of t 
King. This is not denied ; but it is dul 
charged in the Indictment. For thoſe oil 
Charges inthe Indi&ment, viz. his intending 
to depoſe the King, and his intending to m0! 
ow War and Rebellion againſt the King 
theſe ate inſerted into the Inditment a8 4g 
gravations of that horrid Crime of intendin 
to kill the King, or as Open Acts of any + 
but of themſelves alone, they are no 0 
ſubſtantive Charges ; nor are they any « 
the Treaſons ſpecified i inthis AQ, * 


5 © ,0 . e r. 


rr 
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Ln 9 
Id this Iadictment is ſolel For 


$52 


E this King that - 


1, entituled, Au Act for the 

Preſervation of the King's 

hy ; it is made High- Treaſon (during 

2 gi Pom 
e 


— 
preſſed by Speaking or Writing 
without any Open Deed ;)yet the 18275 


ſel was not indicted upon that Statute (as he 


Attorney - General himſelf 


openly at the n only upon the old 


Statute of 80 that chaſe late 
5 
So that the only Treaſon charged in the 


2 as a ſubſtantial Charge, is that of 


1 to Mill the King. And fo the 
r to 

I See the Tryal, fot. 61 

But where is that other Requiſie, that 
other moſt material Part of the Indicment, 
of the Open Der, or Att ? without which 
the reft ſerves for nothing. For it is not 
enough by this Statute to make 2 Man guilty 
of Conſpiring or Imagining the Death of th 
King, unleſs the Party indicted have 
fed that Imagination by ſome en Deed ; 
ind that. mut be plainly ſet down in the In- 


dament too, or elfe the Indictment (as was 


ſid before) is no good Indictment. And it 
muſt apprar to the Court, upon the Indict- 
Aa 2 ment, 


* „ 


ſon ſo imagined: And there is no ſuch ſet 


been acquitted. 


and deſtroy the Guards. (Peruſe the In- 


the Nature of them. 
and Rebellion; this is a diſtinct Species 


Defence of the late 
ment, not only to be an Open Deed, but 
ſuch a Deed as has a natural Aptitude and 
Tendency to the Executionof that very Tres. 


forth in this Indictment, and therefore the In. 
dictment itſelf was inſufficient and vvid. 

And that which ſeems to have a Colour 
of an Overt Fact, or Open Deed, ſet forth in 
this Indictment, was not fully and ſufficiently 
proved neither; and then, though the In- 
dictment had been ſufficient, yet for want of 
due Proof, the Party indicted ought to have 


To theſe two Points, or Matters, ſhall the 
enſuing Diſcourſe confine itſelf ; and if this 
Undertaking be made good, the Antidote will 

appear to be a rank Poyſon; the Lord Ruſſe!'s 
Speech juſtified, and his Innocency and Loy- 
alty cleared, and his Honour vindicated. 

The Overt Fait, or Open Deed, ſet forth 
in the Indictment (if hg” be any) are the 
Things faid to be conſulted of, agreed and 
concluded on, viz. To move and ſtir uf 
Inſurrection and Rebellion. 2. To ſeize 


dictment carefully.) 
Now neither of theſe are A Deed: i in 


The firſt, which is'to ſtir up p ane, 
0 
Treaſon itſelf, i it is the ſame with a levying of 
War (ſpecified i in this Statute of 25 E. 3 


Whichi the only Statute we haye to do with 
1 


2-4 


Lord Ruſſel's Irnocency. 
n this Caſe of my Lord Nuſſel) and if it had 
been ſet forth in the Indictment as a Deed 
done, or Thing acted, that is, if it had been 
id in the Indicment, that the War was ac- 
tually levied, or the Inſurrection or Rebel- 
lion actually raiſed dr ſtirred up (as it is not, 
for it is only mentioned as a Thing a 
ind concluded on, and not done) yet it had 
not been a ſufficient roper Overt Tait, or 


Open Act, to make it a good Indittment ; | 


becauſe (as is ſaid before) levying of War is 
diſtin Species from that of compaſſing to 
kill the King; and therefore cannot be made 
an Overt Fait, or or Open Deed, to manifeſt 
an Imagination of killing the King. For 
that one Species of Treaſon cannot be a 
proper Open AQ to another Species of Trea- 
ſon, as will be proved hereaſter. 


Sir Edward Coke, in his third Inſtitutes, - 
ragraph of 


fil, 14, in the third Clauſe or Pa 
that Folio, tells us, That the Connection of 
the Words are to be obſerved, vi. [there- 
if be attainted by Overt or Open Deed.) 
This, ſays Sir Edward Coke, relateth tothe 
feveral and diſtin Treaſons before exprei- 
{4 ; whereof that of im gto kill the 
King, and that of leyying War againſt the 
King, are two diſtinct Species of High-Trea- 
ln. And therefore, ſays Sir Edward Coke; 
the one of them cannot be an Overt Act for 
of War cannot be 


mother; that is, levyi 
n Overt Act for that 
magining to kill the King, much leſs when 

Aa 3 5 we 


of Treaſon in 


24 
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K 
l 
Concluſion for levying a War. Such Agre- ill * 
ment can be no Open Deedio mant n. f 


2 The other only Colour or Pretence to an 
ö vert Fait, or Open Deed, mult be that 
of ſeizing or deſtroying the King's Guards : 


ſuance of this Agreement or Conclaſioti of the 


needs be inſufficient, for the Reaſons befor 


* nr . 
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A Defence of the late 
the Inditment does not charge it as 4 Wu 
actually leyied, but only an Agreement or 


tent or Imagination of killing the King, 
This is the main Queſtion bats NI | 


or no other but theſe two are ſet forth in 
the Indictment, or look any thing like Oven 
or Open Acts. WO {$1 
And this latter is nothing like to an Over: 
Fair, or Open Deed, in the Nature of it z fot 
it is not ſaid to be done; but only on, 
and concluded on to be done. If it liad been 
but alledged in the Indictment, that in Pu- 


Conſpitators, a View was accordingly taken 
of thoſe Guards, and reported to the rc 
(whereof the Lord Ruſſel was one) that it 
was feaſible (whereof there is ſome Colout of 
Proof againft ſome of them) this had been 
more tothe Purpoſe ; but being laid ſo in- 


perfectly as it is, the Indictment itlelf muſt 


C 
But alas ! the Noble Lord is gone, and he 
is gone from whence he would not be te- 
called, a Place of infinite Bliſs and Glory; ont 
of a ſpiteful, malicious World: It is we; i 
is the King and Kingdom ; it isthe whole 
Proteſtam Part of the World, that ling 
, r 0 

($747 5) 
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Lord Rullel's /unocency. 
incſtimable Loſs of him: Not to ſpeak of 
the unſpeakable Grief of his dear and _— 
folate Widow, and other Noble Relations : 
Fattum infectum fiert nequit. So that we 
may ſeem to labour in vain, and it comes too 
late; but ſomething may be done for the Be- 
refit of his hopeful Poſterity ; and ſome ſmall 
Satisfation may be made to his Noble Fa- 
mily, by a Writ of Error for reverſing of 
this Attainder, and the avoiding of the Re- 


cord; for the Statute of 29 E{[iz. cap. a, ex- 


tends only to ſuch Attainders for High- Trea- 
ſon as then had been before the making of 
that Statute, and does not hinder a Writ of 


Error in this Caſe, if the King will ſign a a 


Petition for it. 
But to examine this laſt Overt Fai, or 
Open Deed, a little further: Vi. 


To ſeize and deſtroy the King's Guards. 


The Guards; what Guards? What, or 
whom does the Law underſtand or allow to 
be the King's Guards, for the Preſervation of 
his Perſon ? Whom ſhall the Court that tried 
this Noble Lord, whom ſhall the Judges of 
the Law that were then preſent, and upon 
their Oaths, whom ſhall they judge or le- 
gally underſtand by theſe Guards? They ne- 
yer read of them in all their Law-Books: 
There is not any Statute Law that makes the 
leaſt mention of. any Guards, The Law of 
N takes no notice of any ſuch Guards ; 
and therefore the Indictment is uncertain and 
jad, Aa 4 „ 


3. 
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The King is guarded by the ſpecial Pro. 
tection of Almighty God, by whom he Reigns, 
and whoſe Vicegerent he is: He has an in. 
viſible Guard, a Guard of Glorious p52” 


Non Eget Mauri jaculis nec arcu 
Nec Venenatis gravida ſagittis. 
(Cre e) Pharttre 


The King is Guarded by the Love of his 
Subjects. 

The next under Cod, and the Sore 
Guard. 

He is Guarded by the Law ang Courts 0 
Juſtice, 

The Militia and the Trained- bend ar 
his Legal Guard, and the _— Kingdom 
Guard. 

The very Judges that tried. this Noble 
Lord were the King's Guards, and the King: 
doms Guards, and this Lord Ruſſel's Guard 
againſt all erroneous and impertect Indid. 
ments, from all falſe Evidence and Proof, 
from all Strains of Wit and Orafory. miſap- 
plied and abuſed by Council. 

What other Guards are there? We know 
of no Law for more; King Henry VII, of thi 
Kingdom (as Hiſtory tells us) was the fir 
that ſet up the Band of Penſioners : Since 
this, the Yeomen of the Guard; ſince them, 
certain armed Bands, commonly now a-day! 
(after the French Mode) called the King" 


Liſe-Guard, rid about, and appearing with 
nakel 


Lord Ruſſel's Innocency. 
ro. WM naked Swords, to the Terror of the Nation; 
ns, Wi but where is the Law! ? where's the Autho- 
in. WM rity for them?; 
ls It had been fit for the Court that tried this 
Noble Lord on this Indictment, to have ſa- 
ishcd themſelves from the King's Council, 
what was meant by theſe Guards; for the 
e iledging and ſetting forth an Overt Fatt, 
or Open Deed, in an Indictment of Treaſon, 
is muſt be of ſomething that is intelligible by 
Lww, and whereof Judges may take Notice 
rel Wb! Law : And herein too thz Indictment fails, 
andi is imperfect. 

Bur admit the Seizing and Deſtroying of 
thoſe who are now called the King's Life- 
Guard, had been the Guard intended within 
tis Overt Fait, or Open Deed ; yet the 
Inditment ſhould have ſet forth that de 


oble % the King had choſen a certain Num- 
ing · Aber of Men to attend upon and guard his Per- 
uard on, and ſet forth where they did attend, as 


t I hitehall, or the Mewſe, or the 


roof, Wc. and that theſe were the Guard intended 
iſape h the Indictment, to be ſeized and deſtroy- 

|; that by this ſetting forth, the Court might 
non are taken Notice judicially what and who 
f thußhrere meant; but to ſeize and deſtroy the 


ing's Guards, and not ſhew who, and what 
meant, makes the Indictment very inſuf- 
cent. 4 

So much as to the IndifFment itſelf. 

In the next Place let us look into the 
roofs as they are at large ſet forth —_ 
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- tors, and levelled to — — for if it w 
| done, yet if it were done guite $0 another 


HireQtly proved) yet iſ he 6d pot join i * 


A Defence of the late 
ed in the printed 'Tryal ; and let us confide; 
how far thoſe Proofs 'domakeoutths Charge 
of the Indictment, viz, the Compaſſimg anc 
Imagining the Death of the King, and hor 
far they make out that O vert Fait, or Op 
Deed (ſuch as it is) of ſeizing or deſtroyi 1 
the King's Guards, in order to the e ine 
of that Compaſſing and Imagining 8 
of the King; and it muſt a 2 
be, in truth, Chad. the Conſpi 


fe, and not to that of 
paſſing the King's Death, it dogs not pom 
home to this I — 

here are but three Witneſſes that can be 
thought to bring the Matter home, and ti 
fix any thing upon the Lord Ruſel; 50 
Se Mr. Sheppard, and the Lord H. 


OR: two of the three, that is C 
Romſey, and the Lord Howard, poſitive! 
prove a Traiteroug Deſign, or a Diſcourſe 
leaſt by ſome of the Com pany, of making a 
— or Rebellion, © or (to ſpeak it i 
the Language and Phraſe of this Statute 0 
25 E. 3) of levying a War againſt the Kin 
(forall — — the ſame thing 
and they prove the Lord Ruſſel was ſome 
times preſent at thoſe Meetings: But is t 
enough ? Admithe were preſent, and hear 
the Debate of it (which yet a bac fully: i 


tent and 


Lord Ruflel's funocegey. 


Jebate, and expreſs, and ſome way 

þ Apirobation of is, n 
mkes him not at all criminous. It is true, 
kw after concealing of it, might have made 
jm guilty of Miſprifion of Treaſon; but 
that is a Crime of another Nature, and is ano- 
ber diſtin Genus of Crimes, of which he 
u not indicted. 

Col. Romſey, as to the Overt Feit (as 
hey would make it) ſays, there was ſome 
D/rourſe about ſeeing what Poſture the 
Guards were in; and asked by one of 
be Jury, by whom the Diſcourſe was? He 
uſers, By ali the Company that was there 
( — as he ſaid before, the Lord Ruſſel 
was one.) Sq that my Lord Nuſſel may (I 
gree) be underſtood to be one that diGourſed 
ibout ſeeing what Poſture the Guards. were 
. Nay, the Colonel ſays, «/} the Compa- 
1 did debate it; and he ſays further, the 
lord Ruſſel war there when ſome of the 
Company undertook to take the View of thoſe, 
Grards ; and being asked by the Atrorney- 
Genera, to what the View was to 
te? The Colonel anſwers, It was to ſur- 
mie our Guards, if the Rif ing had gone 


"The chief juſtice obſerving to the Wit- 
teſs, that he ought not to deliver a doubtful 
Eridence, and to ſpeak it with Limitations, 
lat made. it not ſo poſitive, as by fayi 
(la ſo and ſo) then the Col 
owe ra and ſays further, chat 4 

hb Rift ng 
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Ri/mg was intended; but afterwards heſi 
there was no Debate of the Riſing. At h 
the Witneſs being asked by Sir George Je 
freys, whether the Priſoner were preſent 4 
the Debate concerning the Meſſage fte 
the Lord Shaftsbury to the Company the.” 
met? And 'the Anett returned to it; 
flatly ſays, he Priſoner was preſent at thy 
Debate (which Debate did indeed conce 
the Riſing) being asked by the ſame Perſo 
whether my Lord was averſe to it, or agree 
ing to it? He anſwers, like an Echo, Agre 
ing to it. Nay, then he ſays, my Lon 
Ruſſel did ſpeak, and that about the Rijn 
of Taunton, and that he did di/tonr ſe of tl 
Riſing : But what were his Words? Bei 
_ queſtioned again by the Chief-]Juſtice; wh 
ther my Lord did give any Conſent to ib 
Riſing ? He anſwers, Rtill like an Ech ©" 
NN E. did: And this laſt Anſwer is d 
weighty Part of his Evidence, if there be an 
Weight at all. 7+ 08 
Now mind the Defe& of the Witnels 
Memory in ſome other moſt material Pal 
ges. He thinks the Lord Grey did ſay ſome 
thing to the ſame Purpoſe, with the Anſut - 
delivered by Ferguſon to the Lord Shaft) 
bury's Meſſage, — ; 
He does not know (ſays he) how often! 
himſelf. (the Witneſs) was at Mr. Shen 
pard's Houſe, where this Debate was. 
ſays, he was there more than once, or el 
1 heard (ſa ys he) Mr. Ferguſon make a le 


Lord Ruſlel's Innocency. 
at of another Meeting to the Lord Shaft /- 
oy. And then he ſays, that this was all 
tthat Time that he remembered; and be- 
re this, he had ſaid no more againſt the 
d Ruſſel, but that he was preſent; and af- 
rthis, upon much interrogating of him, he 
weeeds.to tell a great deal more, 1 
| the reſt that has been before obſerved to 
roceed from him. And after all, he ſays, 
thinks he was not there above a Quarter 
an Hour, He ſays, he was not certain 
ether he did hear ſomething about a De- 
ration there, or whether Mr. Ferguſon 
id report it to my Lord Sheftcbary, that 
ey had debated it. And the Witneſs ſpeak- 
of a View to be taken of the Guards, to 
prize them; the Lord Chief-Juſtice ſeems 
be ſurprized at that Word: The Guards / 
never met it in all his Books. What 
wrds ? Why you know it is mentioned in 
e lndictment; but he might yet very well 
what Guards? And the Colonel anſwers, 
le Guards at the Savoy and the Mew/ſe. 
The Colonel ſays, He thinbe the Duke of 
ſnmout h, and the Lord Grey, and Sir Tho. 


view 2 Guards. And be thinks Sir 
2 «Armſtrong began i it, and Mr. Fergu- 
And he ſays further, Direction was 
en to take a View of the Guards, if” the 
ing had gone on (as it never did) and then 
mentions the very Day that had been ap- 
ated ſor the Riſing, vis. the 1th of 
Novem- 


rm/trong, were the Perſons that undertook | 
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November; and that the Meſſuge from t 
Lord Shaftsbury was, be thinks, u matter, 
a Fortnight before that Day, or ſomethit 
more ; for he thenks it was concluded Sy 
day Fortnight after my Lord Grey me 
The mention of my Lord Rue Conſent 

this Riſing comes in at the laſt, 


Queſtion was asked. The Chief-Jufticead!' 
him in theſe Words, Did my Lord give ar 
Conſent to the Riſing? The Colonel's 
ſwer was, Tes, my Lord, he did. Rut be 
did my Lord Naſſei ſignify that Conſent 
What Words did he uſe that may dead 
_ expreſs it? For this is the pinching Proof, 
it had been certain and cleared by temen 
bering the Manner of his Conſenting, or ho 
it did appear. Why was not this put hon 
to the Witneſs? This is the material Part c 
his Evidence, without which the reſt | 
not come home to the Priſoner; And wh 
did not the Witneſs deliver this of Himſel 
and before his giving this home Evidence 
had ſaid, That wes ail at that Tr 
that he remembered : And this was « 
lame Time with that of the Meſſage, and c 
the Diſcourſe about viewing the Guards. 

afterwards dunbt whether he was any me 
than once there with that Company, or u 
ther he haard Mr. Ferguſon report 
to the Lord Shaftabury; which ſhewss 
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Lord Ruſſel's Jaxoceniy. 
ind of Memory in a Witneſs, and the Co- 
onel is no Fool, nor Baby; ſo that there is 
at one Time poſitively ſpoken of by this 
Witneſs. How ſtrangely uncertain is he in 
the Matter of the Declaration, to which he 
was examined? A moſt noted thing, and he 
cannot tell whether he heard any thing of 
t there, or whether Mr. % told him 
of it, It is to be ſuſpected too, that what 
he has delivered poſitively at laſt ſo late in 
lis Evidence, and after fo much i 
ing of him, was but meer Hearſay too, and 
then it would not have been any Evidence. 
He has not, it ſeems, a good diftinguiſhing 
Head or Memory, as aWirneſs t to have 
n caſe of Life, and a Life of fo high a Va- 
be as this of that Noble Lord. 

And many other material Paſſages this 
Witneſs delivers under that Limitation as 
(be thinks.) 

The Rifing was intended, but never took 
Effect; and the View was no more than ap- 
pointed and undertaken ; but the Scizing of 
the Guards, as this Witneſs fays, was not to 
be unteſs the Reſing had gone on; which it 
never did. He ſpeaks nothing of any View 
made of the Guards, or any Report upon it; 
but he ſwears ory Dord conſemed to 
the Rifing : That is hs Evidence; 
but by what Words, or how he fignificd his 


"gr not 3 Word, though mighty ma- 


But 


368 Defence of the lune 
But what is this Conſpiracy for a Riſing lM 
and a Conſpiracy to ſeize: the Guards? (ini 
caſe the Riſing had gone on) What are theſe 
to the Crime charged in the Inditmentifi 
againſt the Lord Ruſſel for conſpiring the 
Death of the Kings? | 
Here isnot a Word of any fuch Matter,nor 
of ſeizing the Guards in order to it, no not 
one Word. | 5 
And that is the only material Part of the 
Indictment (as ſhall appear more plainly 
hereafter.) 1 | 
The ſecond Witneſs, Mr. Sheppard, men. 
tions the Meeting (at his Houſe) of the Duke 
of Monmouth, und among the reſt, the Lord 
Ruſſel, and they diſcourſed of ſurprizing 
the Guards ; and that the Duke, the Lord 
Grey, and Sir Thomas Armſtrong (as be re- 
members) went one Night to view theGuards, 
and the next Day, at his Houſe, they ſaid it 
was-very feaſible, if they had Strength to do 
it. And then he ſays, there was two Meet- 
ings there, and, as he remembers, my Lord 
Ruſſel was both Times there. Being ask d 
by the Attorney-General, beſides the ſeizing 
of the Guards, if there were any Diſcourſe 
of a Riſing ? He anſwers, He did not re- 
member any further Diſcourſe, for he was 
often gone out of the Room. And this is the 
Effect of that he ſays. „ 
If any thing of this comes near my Lord 
Ruſſel, it is thoſe Words, firſt giving an Ac- 
count of who they were that were met, and 
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Lord Ruſlel's /nnocency. | 


at my Lord Ruſſe} was one of them; he 


Wl 75, the Subſtance of their Diſcourſe was 
vw to ſurprize the King's Guards. This 


Wr | 


n ng. 
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| vas at the ſame ſame Time that Mr. Sep- 


nuy be true, if one or two of the Company 


mly diſcourſes it; for it does not neceſſarily 
firm, that every one did ſpeak in that Diſ- 
wurſe. He does not mention one Word 
hoken by my Lord Ruſſel, nor that he ap- 
proved of, or conſented to any Thing. At 
the worſt, for any thing that he ſays, it 
an be but Miſpriſion: He can ſay nothing 
to the Intended. Riſing. Now Colonel 
Romſey's Evidence is altogether of that Ri- 
ing, and the ſeizing of the Guards was to 
haye been if the Riſing had gone on ; and this 


Id ſpeaks to; and yet Mr. Sheppard be- 


Ing asked, if there was any Diſcourſe of a 
Riſing ? He anſwers, he did not remem- 
ber any further Diſcourſe. -- | 

Nor does Colonel Romſey certainly re- 
member any thing of a Declaration read 
amongſt them, whether he heard it there, or 
whether by Mr. Ferguſon's Report of it to 
my Lord Shaftsbury, which is one of the 
prineipal Things that Mr. Sheppard ſpeaks 
o (beſides that of ſeizing the Guards.) And 
% to the Declaration, Mr. Sheppard lays, he 


cannot ſay my Lord Ruſſel was there When 


that Declaration was read. 2 
So they agtee in nothing but in the Diſ- 
courſe of ſeizing the Guards, and that my 


Lord Ruſſel was then preſent. | 
Bb 5 
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and only ſubſtantial Charge of this Indic N 
ment, which muſt ſtill be minded and ob 
ſerved. 2 


| ſeyeral Conſults, one at Mr. Hambden the 
younger's, the other at my Lord Ruſſe!'s, 


and that my Lord Ruſſel was at both, and 
"theſe Confults were of an Inſurrection, and 
were to begin it, and of providing Ams 


* a 
4 . 


A Defence of the Tate 
So that as yet the Sum of the Proof by 
Colonel Romſey is that my Lord Rae 
conſented to the Riſing, which is too gene 
ral; and the Sum of the Proof by Mr. Shep 
pard is that my Lord Rafſel was preſentin 
Company when the Company diſcourſed of 
ſeizing the Guards, but he knows nothing 
of the Riſing. | 
The third Witneſs (the Lord Howard) 
diſcourſes much about a Conſpiracy to riſc, 
but he ſpeaks moſt (of whathe ſays) by Re 
port from the Earl of Shaft sbury, and fie 
the Duke, ſo it goes for no Evidence againſt 
my Lord Ruſſel; and the Chief. Juſtice did 
the Priſoner that Right, as to declare as much 
to the Jury; and the Lord Howard clear 
the Duke from any ſuch horrid Act as thei 
Killing the King, the Duke ſaid he would 
not ſuffer it; and if the Duke be innocent 
in that, it is probable that my Lord Ruſſeg 
and the reſt of the Company that met, hadi 
no Diſcourſe about Killing the King, nor any 
Thought that Way, which yet is the great 
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My Lord Howard does indeed prove two 


about the middle of January laſt, and after, 


hs am A. os. M mA. ww es 
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Lord Ruſſel Au eν,Z,. 
ind Money, and of ſending into Scotland to 
ſettle an Underſtanding with the Lord of 
Arg yle; and being asked what my Lord did 
fy, he anſwers thus, viz. Everyone (ſays 
he) knows my Lord Ruſſel ic Perſon. of 
great Judgment, and not very laviſh in 
D:i/courſe. But did he · conſent? Was a 
Queſtion asked by Sir Geo. Fereys? The 
Lord i Howard anſwered, We did not put it 
to the Vote, but it went without Contradic- 
tion, and ¶ tonſ. it that all there gave their 
Conſent, that my Lord Naſſal joyned in chu- 
ſing a Council of Six, that he approved of 
his being choſen for one: That he ſaid one 
Word in theſe two Conſults, there is not 
any Proof by the Lord Howard, only he 
lays, He took it that all there Con ſent ed. 

ls that! enough? Oh ſtrange Evidence ! 
Iwill not here take notice, or examine 
how) far the Lord Houard is a Credibla Wit- 
neſs in this Caſe, but refer the Reader to the 
Teſtimony of my Lord of Augleſey, Mr. Ho- 
ward, and Dr. Barnet ;- or how far any of 
the three Witneſſes are ta be believed, hav- 
ing all three, upon their ,n Teſtimony, 
been Participes Crimnis, and it is ſuppo- 
ſed have their Pardons, or are promiſed Par- 
dons: Not that this is offered to diſable them 
quite from being Witneſſes, but ſurely. all 
things oonſidered, it much leſſens their Cre- 
dit in this Caſe 3 nor does it make them the 
more credible becauſe no other Witneſſes can 
be had: But then conſider that maſt excel 
Bb 2 lent 
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ſons of Honour, and of the higheſt Eſteem 


boldly affirms, was fully proved upon 
cency, as to any Plot upon the King's Life, 
thing thereof, theſe (ſays the Author) are 
the Crime charged and proved upon — 
—_— Nor was there any need of my 
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A Defence of the late | 
lent Character given ofthe Priſoner by per- 


for Ability and Integrity, and ſuch as contra- 
dicts, and is inconſiſtent with the Charge of 
the Inditment ; and whatever is of Weight 
in the Evidence againſt him, and eſpecially | 
if you give any Credit to the Lord Howard 
himſelf, who. upon his Oath does declare, as 
in the Preſence of God and Man, That he did 
not believe that either the Duke of Man- 
mouth or my Lord Ruſſel had any Deſignto 
Murder the King; which is the only eſſectual 
Charge of this Indictment. Theſe 'Things 
conſidered, it ſeems very ſtrange to me how 
the Lord Ruſſe} could be found guilty of a 
Compaſling and Imagining the Death of the 
King; for ſo is the Verdict. 
This anſwers moſt of the Obſervations, 
made by the Author of the Antidote, upon 
my Lord Ruſſel's Speech, reſtraining the Ex- 
preſſion, as he ſays, 72 his Innocency to the 
Deſign upon the King's Life, and to Killing 
of the King, and of his omitting to mention 
the General Riſing ; which, as * 
; 
and that my Lord's Profeſſions of his Inno- 


or to Kill the King, or his knowing any 
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no plain Declarations of his Innocency, as to 


of Conſpiring and Conſulting to raiſe an In- 
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Lord Ruſſel s Iunocemqy. 373 
Lord's anſwering that, for it was little ma- | 
terial. * 

How uncertain, how diſagreeing, how un- 
applicable to the Charge of the Indictment 
thoſe Proofs are, has been fully obſerved al- 
ready ; and the Author groſly miſtakes in his 
judgment, when he takes the Conſpiring and 
Conſulting to raiſe an Inſurrection, to be the 
Crime charged in the Indictment; for (as was 
obſerved. before) the Charge of the Indict- 
ment is, the Compaſſing and Imagening to 
Kill the King; and that of a Conſpiracy to 
raiſe an Inſurrection, or to levy War, is none 
of the Crimes or Treaſons enumerated or 1 
cified in the Act of 25 E. 3, and therefore 
could not be the Crime charged in the In- 
dictment, which is grounded only upon that 
Ad of 25 E. z, (as the Attorney-General 
acknowledges) for it is an actual levying of 
War, and not a Conſpiring only to levy 
War, or raiſe an Inſurrection, that is the 
Treaſon ſpecified in that Act of 25 E. 3; 
and e the mention of other things 
are but by Way of Aggra vation for the more 
* ſetting compati = Crime charged, 

ich is of Compaſling the King's Death, 
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c, and that the Conſpiring to make an Inſurrec- 

y tion, cannot be an Open Deed to prove a Com- 

e paſſing the King's Death, has been already _ 
0 ſpoken to, and ſhall be yet more fully. 1 
l, Nor is the Author more miſtaken in his = 


- WH Obſcryations upon the Matter of Fact, and 


Y his ynwarranted Concluſion and Inferences 
' © Bb 3 raiſed 


ADefente of tn u. 
raiſed from thenee, than Be is im ha Do- 
"terminations of Matters in Law ariſing from 
e Death of the King (ſays che Author) 
in that Law of 25 E. pA es reſtrinet᷑ to 
killing of his natural Perſon, but extends as 
well to his civil Death as flatural: A t0 
conſpire to Depoſe the King, fo Impyiſon 
him, or /aying any Force or Reſtraint upon 
bim; theſe (ſays the Author) are all High. 
Treafon, for Compaſſing his Death, natural 
or civil. If fo, why then we are at never the 
—_— Certainty for this excellent Law of 
25 E. 3. eee 
I agree, that Conſpiring to Depoſe the 
King, to Impriſon him, are Treaſons; but it 
is not ſo plain that they are Treaſons within 
this Law of 25 E. 3, upon which this Indict. 
ment is grounded, It is true, they are made 
Treaſon by the late Act of 13 of the now 
King, and have by ſeveral temporary Acts 
(ſuch as this of 13 Car. 2 is) been made 
Treafon; but this proves that they were not 
judged by thoſe Parliaments, that paſſed thoſe 
temporary Acts, to be Treaſons within the 
Statute of 25 E. 3. For why then were theſe 
temporary Acts made? What need was there 
of them? Sir Edward Coke, 3 Inft. fob. 9. 
in the laſt Paragraph but one of that fo/. 
ſays, A Conſpiracy to levy War, is no Trea- 
ſon; he means within the Act of 25 E. 3» 
but it has been made Treaſon ſince Sir Edu. 


Coke's Time, vis. by 13 Car. 2. And * 
i 
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Zora Ruſſel s [nnocency. 
it be remembered, that the great End of 
naking this excellent Law of 25 E. 3, (as 
ppears by the Preamble) was to avoid un- 
certainty, and variety of Opinions, and to 
prevent the Arbitrarineſs of Judges in the 
Ordinary Courts; and the Act takes care, 
that doubt ful Caſes, ſuch as are not plainly 
within the Enumeration of the Act, are to 
he reſerved for the Judgment of the King and 
Parliament. And herein conſiſts the Excel- 
lency of this Law : Qxoad ſieri paſſit, quam 
plurima Legibus ipſis defineantur : Yuam 
pauciſſima Fudicis arbitrio Relinquantnr. 
And as the Learned Lord Bacon, in his Ad- 
vancement of Learning, fol. 447, ſays, That 
i the beſt Law, which gives leaſt Liberty to 
the Judge ; He the beſt- Judge, that takes the 
leaſt Liberty to himſelf: Miſera eff ſervi- 
tus ubi jus eft Vagum. And this Law is a 
Declaration of Law, and therefore ought not 
to be extended to like Caſes in the Conſtruc- 
tion of it : And it is made in the Puniſhment 
of the greatcſt Offences, and is as Penal as a 
Law can be ; and therefore ought not to be 
expounded by Equity, that is, to be extend- 
ed to like Caſes, +» 

It is true, the Opinion of the Judges hath 
deen, That Conſpiring to Depoſe or Impriſon 
the King, is a Compaſſing or Imagining the 
Death of the King. And if a Man declares 
by Overt Act, that he will 3 or Impri- 
ſon the King, this, ſays Sir Edward Cole, 
3 Inft. fol. 6, upon the Word L Mort: ] is a 

| Bb 4 ſufficient 
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ſufficient Overt AQ, for the Intent of Killi 


the King. Mind him well, he does not ſay 
that Conſpiring to Depoſe or to Impriſon the 
King, is an Overt AQ, to prove the Conſpirimg 
the King's Death; which is the Opinlon the 
Antidoter maintains, and for which he cites 
all his Caſes afterwards cited. But Sir Edu. 
Coke ſays, That Conſpiring to Depoſe or Im- 
priſon the King, being Ae Overt 
AQ, this Overt Act is alſo a ſufficient Oven 
Act for the Intent of Killing the King. 

It is one thing to Conſpire to Depoſe the 
King, | | 
And another thing to declare, that Con- 
ſpiring by ſome OpenA& ; they differ as much 
as Thinking does from Acting. Now in this 
Caſe of the Lord Ruſſel, the Author of this 
Antidote, and ſome others (as appears by the 
printed Tryals) would have us believe that 
very Conſpiring to Levy War, is an Overt 
Act to prove the Compaſſing and Imagining 
the King's Death: For which there is not 
the leaſt Ground from Sir Edward Coke. 
Firſt, they are different Species, as Sir Edw, 
Coke obſerves in his Third Inſtitutes, fol. 14, 
the third J; and therefore (ſays he) the one 
of them cannot be an Overt Act for another: 
That is, Conſpiring to Levy War, nay the 
actual Levying of War too, is one Species of 
Treaſon, cannot be an Overt Act for the Com- 


paſſing the Death of the King, which is ano- 


ther Species of Treaſon. But this is that the 
Antidoter labours; only ſays Sir . 
Cote, 


fe 
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Lord Ruflel's Innocency. 
(oke, the Overt Act of the one may be an 
(vert Act for another Sort or Species of 
Treaſon, . | . 

And I agree it, if the Overt Act in the one 
fort of Treaſon, may as fitly, and as properly 
n its own Nature, and as equally be alſo an 
(vert Act in the other ſort, and had a Ten- 
tency to the Execution of that other ſort ; 
nd it alſo does appear by the Proofs, to be 
b intended by the Confpirators : As for Ex- 
mple, Actual ſeizing of the King's Guards 
(not a Conſpiring to ſeize the King's Guards, 
nd ſuch Guards as are not plainly ſet forth 
n the Indictment what they are) may in its 
Nature be an Overt Act, to make manifeſt 
he Compa 
n Act proper „and has in its Na- 
ute a Tendency towards the Execution of 
the Conſpiracy to kill the King; but then it 
nuſt be proved to be ſo intended and deſign 
d; that is, in order to the Killing of the 
King ; but if it appear otherwiſe upon the 
roof (as here it did) thatit was not ſo intend- 
d, but deſigned meerly in order to a Rebel- 
lon, and levyingof War (for which alſo it is 
8 apt, and proper in its Nature, and has as 
great a Tendency that Way ; ) then it can- 
nt be applied nor made uſe of as an Overt 
at, to prove the Compaſſing the King's 
Death (as in this Caſe of my Lord RufeP's it 
was.) For this (as Sir Edward Coke well 
lys, fol. 14, the latter Part of the third © of 
Hat fo.) would be to confound the a 

allcs 


fling of the King's Death, and is 
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d Claſſes or Species of Freaſons; and the 
Confuſion of Species is abominable in Nr 
ture. 

And where Sir Eduard Coke ſremg to 
comply with the Opinion and Practice of 
ſome Judges, that the Overt Aci Depu- 
ſing may be a good Ovent Act of 
(which with the Diftin&ion. that I hare 
offered, is * enough) yet he has ſome He- 
ſitation; for he concludes that Opinion ofhis 
with theſe Words, fal. 6, in his third Inſtr. 
upon the Word | Mort: ] But ( ſays he) peruſe 
adviſedly the Statutes of 13 Elix. cap. 1. 
And why thoſe Statutes? Becauſe by thoſe 

Statutes, Conſpiring to Depoſe the Queen 
are made 'Treafons ; which needed not (a 
has been obſerved already) if they were 
Treaſon, within that Game of Compaſſing 
the King's Death, within the Statute of 
25 B. 3. The like may be obſeryed in 
many other ſuch temporary Laws, as that 
25 H. 8, cap. 22. 26 H. 8, cap. 13. 2 
2 8, rap. 7. 1 E. 6, cap. 12, & 5, W6E. 

6, cap. 11. 

And it is worthy Obſervation, though by 
way of a ſhort Digreſſion, that in many, 
not in eyery one of theſe temporary Laws 0 
Treaſon, there is an expreſs Clauſe and Pro- 
viſion till, that Concealment, or keeping & 
cret of any High-Treaſan, ſhould beadjudg- 
ed Miſpriſion of Treaſon: As if there were 
great need of that Caution, leaſt the me 
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Lord Ruffel's Aren. 
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Now to ſhew the Tenderneſs that the 
herewfbre ſhewed in the ing 
if tkis' Statute of. Treaſons of 25 E. 3, and 
how cautious they were in extending it be- 
md the ſtrict Senſe and Letter of the Sta- 
me; read the Caſe in Mich. vg Hen. 6, 
6 47, Caſe 102. A Man way indicted! in 
de King's=Bench of Perty-TFreaſon (which 
declared io by the fame Statute of 25 
. 3, c. 2) for killing his Miſtreſs, whom he 
krved : And becauſe the Words of this Sta- 
ate of 25 E. 3, declares it Petty - Treaſon 
nere the Servant kills the Mater, they 
rere in doubt whether it ought to be ex- 
:nded to the Miffre/# or not: And th 
heſudges of the King . Bench (before whom 
de Caſe was) tent to the Judges of the Curt 
of Common-Pleas, then fitting, and to the 
*rjeants there, toknow their Opinion of the 
aſe: And by Advice of all the Judges of 
both Courts, it was adjudged Petty-Treafon 
bi the Servant to kill the Miſtreſs; not only 
thin the Meaning, but within the very 
Words of that Statute, for Maler and Mi- 
ire/5 are in effect but one and the ſame Word, 
ey differing only in Gender. [ 

Sir Edward Coke ſays, 3 Inftit. fol. 10 & 
, The Judges ſhall not judge a Simili, or 
Equity, by Argument, or by Inference 
fany Treaſon ; but new, or like Caſes, were 
o have been referred to the Determination 
of 
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the King, or raiſe a Rebellion (which is 


actually raiſed, is High- Treaſon, within 
ſtion, ol. 5, of his Book; and if he doesnt 


tidoter maintains.) He cites the Caſe of 
ſtable, ng in Calvins Caſe, Sir Ee 


— 


N * | we # 


A Defence of the lait 
of the next Parliament: Ubi terminate fur 
dubitationes Fudiciorum : ſays Bram 
Let us in the next Place examine the 4 
thorities in Law, and Book-Caſes, cited} 
this Author of the Antidote, and ſee how i 
they make good his Opinion, that meetin 
and conſulting to make an Inſurrection agi 


ſame with levying War, within the Word 
of 25 E. 3) though the Rebellion be nc 


Law of 25 E. 3; for ſo he propoſes the Que 


confine his Argument to that Statute, he ſij 
nothing to the Lord Ruſſel's Caſe. 

Io prove that Meeting and Conſulting t 
make an Inſurrection againſt the King. 
raiſe a Rebellion within the Kingdom (i 
the Rebellion 18 not actually raiſed) is Hig 
Treafoh within the Statute of 25 E. 35 e. 
(which put altogether is the Poſition the Ar 


Coke's 7th Rep. fol. 10, b, and r 6 
fers, that what woo tended to the 
of Queen Mary, was adjudged by 
compaſſing her Death. 
And this no Man denies; and it mi 
the Judgment of Sir E dward Coke, in | 
Chapter of Treaſon, fol. 6, upon the We 
Mort, \where he ſays, He that declareth bf 
yert Act to Depoſe the King, does W 7 


4 4 


Lord Rufſel's Innocenqy. 

Ia of Compaſling and Imagining the Death 
of the King ; and ſo ſays Sir Matthew 
Hiles's Pleas of the Crown, fol. 11, towards 
de latter End. But what is this to the Point 
n Hand, which meerly concerns a Mecting, 
nd Conſulting to make an Inſurrection, or 
riſing a Rebellion, which is the ſame thing 
vith conſpiring to levy War? Conſpiring to 
bepoſe the King, and Conſpiring to leyy 
War, are different things. As Conſpiring to 
ery War, is clearly held to be a diſtinct 
Ireaſon from Conſpiring the Death of the 
ling; and therefore the former of theſe (as 
hth been before obſerved) cannot by Law 
e an Overt Act of the latter, as appears by 
he ſaid Treatiſe of the Pleas of the Crown, 


(onſpiring to leyy War, without an actual 
kyying of it, any Treaſon within the Sta- 
ute of 25 E. 3, upon which Statute only the 
hditment of the Lord Ruſſe} is grounded, as 
acknowledged by the Attorney-General ; 
nd therefore, to ſupply that Defect, the 
tute of 13 Car. 2, does expreſly make it 
obe Treaſon ; but the Lord Ruſſel was not 
ndited upon that Statute of 13 Car. 2, and 
r this Reaſon he ought to have been ac- 
uitted upon this Indictment, grounded only 
pon the Statute of 25 E. 3. 
And if practiſing with a Foreign Prince to 
th bake an Invaſion. (when no Invaſion 
OvaFllowed, as the Caſe of Doctor Story was) 
A Dyer 


i. 13, towards the latter End. Nor was 
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Dyer 298, be all one with Conſpiring t 
levy War, when indeed no War is ralſedl 
It is out of all Diſpute, that ſuch Practiſin 
and ſuch Conſpiring cannot be Treaſon with 
in the Statute of 25 E. 3, though it b 
Treaſon within the Statute of 13 Car. 2. 

In the Caſe of the. Lord Cobbam, 1 J. 
there was more in the Caſe than Conſpiring 
to make an Inſurrection (which is all tha 
the Author of the Aut idote takes notice of 
there was alſo an actual Rebellion raiſed, : 
appears by the ſaid little ' Treatiſe,iRilec 
the Pleas of the Crown, fol. 13, for th 
People were there aſſembled to take th 
King into their Power, as that Book puts th 
Caſe of the Lord Cobham. 

And ſo it is in the Caſe of the Lord Grey 
for there they not only Conſpired to mał 
an Inſurrection but further to Seize the King 
and get him into their Power; which is 
direct Conſpiring againſt his Perſon, wick 
naturally tends to the Deſtruction of bi 
Perſon, and is the ſame with Conſpiring h 
Death, as hath been uſually expounded j bu 
it is otherwiſe, meerly to Conſpire to mak 
an InſurreQion, which can be no more that 
conſpiring to levy War. The Caſe of & 
Henry Vane and Plunket, had many othe 
Ingredients to mount them up to Treaſo 
which difference them from my Lord Rn 
ſels Caſe. 0 i 
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Loru Ruſſeſ Innuceney. 

As td the Point of Mifprifion of Treaſon, 
with which the Author of the Antidote 
concludes, I have fully declared 

on already, in the former Part of this Dit 
courſe, and I think plainly evinced, that 
hough the Noble Lord might be preſent 
while others might between themſel ves pri- 
rately debate Matters, and conclude upon 
them ; yet it did not clearly appear, by any 
Proofs, that this Noble Lord ever gave the 
laſt Conſent to what was ſo concluded, 
without which Conſent it could not amount 
to Treaſon, but at the moſt be a Miſpriſion 
only. Nor muſt any Man's Life be taken 
fom him, upon Preſumptions or probable 
Arguments, but by plain, direct, and mani- 
ſeſt down-right Proofs. But a more ſtrong, 
nd indeed a violent Preſumption lay quite 
the other Way, that this Noble, Prudent, 
and Pious Lord, could never be guilty of 
ſuch a Crime, as to Conſpire the Death of 
King Charles the Second; it was extremely 
gainſt his Intereſt ſo to do ; for the Life of 
that King, ſo long as it continued, by the 
Bleſſing of God, was the great Security both 
he and all good Proteſtants had againſt the 
greater Danger that might happen by the 
Change ariſing by the Death of that King, 
f loſing our Religion, and all our Civil 
ind Religious Rights, as the Experience we 
laye lately had, hath ſadly taught us. And if 
ay thing were conſulted between this Ex- 
cellent 
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* 394 Defence the late 

5 cellent Lord, and thoſe with whom he met, 
as is more than probable, it was how to ſe. 
cure themſelves againſt thoſe Dangers they 
ſaw ſo near approaching, if the Life of 
King Charles the Second ſhould fail, there 
was ſo great a Cauſe to fear them, conſi- 
dering who was like to ſucceed in the 
Throne. 15 
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Lord Ruſſel's In Noctnc yr 
5 
Further Defended : 


By Way of REIT to an ANSWER, 
intituled, The Magiſtracy and Govern« 
ment of England vindicated. 


HERE is a Pamphlet very lately 


titracy and Government of England vin- 
lcated. | 
It appears by the following Part of the 


the Proceedings againſi Crimimals ; impu- 
(ently declaring, in plain and expreſs Words, 
valfo by all his ſubſequent Diſcourſe, That 
by the Criminal he means the late Lord 
Ruſſel. Pag. 2, Col. a, in the Middle of it. 
And the Author does profeſſedly own, that 
lhe Book is written bx way of Anſwer to a 
mall Diſcourſe or Argument lately printed, 
which bears the Titlg of A Defence of the 
ate Lord Ruffel's Innocency. 

It argues a tranſcendent Boldneſs in this 


nd to juſtify thoſe Proceedings againſt him, 
which all honeſt Men ever accounted _ 
GE an 


publiſhed, which ftiles itſelf, The Ma- 


Title, to be no leſs than A Juſtification of 


anſwer, to call this Noble Lord a Criminal, 


than Murder, under a Pretence and Colour 
of a legal Proceeding, and to preſume to pub- 


'down from the Lords to the Commons, for 


thority ofthe Nation. 


A Defence of the late 


liſh ſuch a Diſcourſe as this, after the King 
and the two Houſes of Parliament have, by 
the moſt ſolemn judgment that can be given, 
pronounced that Noble Lord to have been 
Innocent ; and thereby have done fo great 
Right to his Memory, and that with ſo high 
a Zeal, and ſo mighty a Concernment for 
him, as the like cannot be ſhewn in former 
Precedents. | 

It is moſt evident, that the Author was 
compoſing this ſcandalous Libel even when 
he very well knew the Bill was brought 


reverſing this Noble Lord's Attainder ; and 
the Author could not but obſerve with what 
Zeal and Affection the Bill was entertained 
at its firſt Entrance into that Houſe. 

The Author, by endeayouring to conceal 
himſelf, is from thence, as he plainly pro- 
feſſes, encouraged to take the more Liberty 
to lay about him in the Dark (as he fancies) 
and thinks to eſcape unſeen ; and not only 
ſtrikes at the Author of the Lord Reafe!'s 
Defence, but as far as in him lies, wounds 
that Noble Lord in his Honour, whoſe Ju- 
ſtification and Defence was ſo undertaken, 
and labours to oyerthrow that Right and Ju- 
ſtice that hath been done by the ſupreme Au- 


This is no way agreeable to a Noble and 
Generous Soul, to come behind a- Man — 
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ſtrike him; it rather follows the Example 
of that deviliſh Powder- Plot, to deſtroy and 
blow upthe King and both Houſes, and to 
doit in ſuch a cloſe and clandeſtine Way, as 

it ſhould not be known who hurt them ; 
for he was too much a Coward to ſet his 
Name to it. 

But it is very eaſy to tell you what are 
the firſt Letters of this Author's Name, with- 
out caſting of a Figure: His Argument in Law 
plainly ſpeaks his Profeſſion, and what Robe 
he wears: And his Stile and Phraſe of Speak- 
ing, having appeared in ſo many noted Try- 
als, as do in ſo many viſible pt legible 
Characters diſcloſe the Author ; . 
does under his Hand readily and , diſ- 
co it; and is heartily believed in what he 
8 
This ſlanderous Author acknowledges, 
that upon the Lord Raſſel's Tryal, ſome 
blamed ch the Jury, moſt cenſured the Witneſ: 
ſes, but very few arraigned the Cauncil or 
Court. Here it evidently ars how our 
Author is concerned; firſt he Council, 
and then the Court, and $97, the Pre- 
ference, though it be here by Breach of 
good Nada to name the Council before 
the Court. 


Page the firſt, He takes it heinoully that 


any Gentleman of the Long-Robe ſhould ap- 
pear in Prlut to ridicule their own Profeſſion; 
this groffy, ſpeaks our Author one that was 


wh in the 9. B 7 tu, Brute? 
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If it had been an open Enemy, a Doctor 
of the Commons exercifing his Wit and Rail. 
lery on the Common, Law Proceedings, then 
(as he expreſſes himſelf ) this Author could 
have born it; but he did not imagine that 
Satires and Invectives upon paſt Proceed- 
ings, ſhould be writ by Lawyers, _. 
In reply to which « may be juſtly aid, 
That when Lawyers will make uſe of their 
Wit and Rhetorick, as this Anſwerer bas 
done, to boulſter up an unjuſt and reyenge- 
ful Proceeding, and out of ambitious Deſigns, 
to get or continue in Fayour, and to gain 
greater Preferment, or ſhew their Parts, will 
engage in Cauſes of Blood, and help to de- 
ſtroy the Innocent, and be inſtrumental in 
ſubverting the Laws and Government, it is 


= every Lawycr's Duty, as far as in him lies, 


to vindicate the Profeſſion, by utterly dil- 

claiming and abhorring all ſuch PraQtices : 

And the Defender can appeal to all that have 

known his Conyerſation for above this forty 

Years and under, whether eyer he uſed any 
ef 


ſuch pitiful 


can, and ungenerous Arts and 


Methods, better the Stage than 2 
Court of Juſtice ; .and whether he did not, 


whenit was in his Power, conſtantly reſtrain 
and condemn that ſcandalous and diff 
ful Way of Practice. And he can as free 
appeal to all that will be at the Pains to read 
his printed ent (which this concealed 
Author fo unjuſtly cenſures) whether 


| ſuch bitterReyiling, and reyengefulHumour, 


apper 
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appear in any part of what he fo publiſhed, 

or. the leaſt x upon any particular 
Perſon, but only in the general, and no fur- 
ther than the meer Juſtice of the Cauſe did 
extort from him : So far was he from this 
Author's ſcurrilous and rude Courſe of rc- 
flecting upon any Perſon's private Converſa- 
tion. But ſome Mens Faculties lie this way, 
and they are very well known, though a- 
ter ſuch manifeſt and groſs Provocations that 
have been given by this Author, and ſuch 
publick CE AQings of his in the 
7 e of the World, it might juſtly be ſaid 
w the Poet, 


Difficile eft Satyras non Seribere. 


The Author of this Anſwer, in his firſt 
ph, would have the World believe 
that he writes upon no other Deſign than to 
ſupport Magiſtracy, and the Government ; 
Noble Theme (as he. terms it.) Every 
Man knows what ſort of Government he la- 
boured to ſupport but the other Day, and 
how far he was inftrumental in it ; but it is 
rather thought fit to leave him to a general 
Act of I and Oblivion, than take 
any Reveng him. 

He —4 to — — the Lord Ruſel's De- 
fender, in his n 
pathos of Age, Ex „Figure, and 
rning (but he will not ſay Candour or 
— Thus he writes. 

Cc 3 The 
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own printed Narrative of that Tryal, and 


A Defence of the Ne 


The Lord Ruſſel's Defender is v 
he hath ſo little of this hag os 
mendation, for it would gain but ſmall 
Eſteem amongſt Men of true Worth, to be 
commended by him. It might be Taid to 
him with the Philoſopher upon the like 
Occaſion, being commended by an infamous 
Perſon, What Ill have I done, that thou 
fouldf thus Commend me ? Yet that Can- 
dour and Honeſty, which he covertly refuſes 
to allow, is that which the Lord Rußels De- 
fender prefers before all this Anfwerer $ 
mercenary Wit and Rhetorick. 

In his fifth Paragraph, he judges the Lord 
Ruſſel very unfortunate to fall under the Ac. 


cuſation of Treaſon, and ſays that NobleLord 


was moſt pitied, of any under thoſe Circum- 
ſtances. 

That Noble Lord's Misfortune (among 
other Things) was his falling under theLaſh 
of ſo bitter and ſharpa Tongue as yours, who 
however you ſeem now to mention that Lord 
with Pity, had then no Pity for him, but uſed 
him with Severity, as may appear by your 


your rhetorical Flouriſhes in a Caſe of in- 
nocent Blood, which contributed in an high 
Degree to enveagle the Jury, and bring that 
Noble Lord to the Scaffold, 

He confidently ſays, in the ſame Para- 
graph, that in truth the Fairneſs and In- 
differency of that Tryal was ſuch, that his 
own Relations were pleaſed. 75 

f ow 


Lord Ruſſel's Innocency. 


it, that the Tryal was very far from being 
Fair and Indifferent, and that his neareſt 
Relations were highly exaſperated and of - 
ſended, ſhall appear before we part. 5 

In the ſixth Paragraph of his Sheet, he 
complains, that the Memory of that unfor- 
tunate Gentleman, was revived by the Pub- 
licat ion of the Defence of his Innocency. © 

Why what hurt in the reviving of his Me- 
mory? His Memory is precious; he died a 
Martyr for his Religion, and for the Rights 
and Liberties of his Country, and fell a Sa- 
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d crifice under cruel and mercileſs Hands. 

f- It is indeed this Anſwerer's Conſcience that 
d flies in his Face; the reviving of this Noble 
» Lord's Memory ſpeaks Terror and Amazement 


to the Anſwerer, Thus did bloody Herod, 
when he heard of the Fame of Jeſus, he pre 
ſently criesout, this is ſohn whom I beheaded. 

He does prepare himſelf to make uſe 
of indecent or diſreſpet7ful Language (as 
himſelf expreſſes it) and comforts himſelf 
with the Thought, that his Name ſhall not be 
known. A pitiful and unmanly Dealing, 
not becoming a Perſon pretending to Inge- 
nuity. The Lord Ruſs Defender dealt 
otherwiſe, and owns his Name, and will let 
the World know what this Anſwerer is. 

Inthe four next enſuing P phs, he is 
much to ſeek for what End and Purpoſe 
the Lord Ruſſe/'s Defence was printed in 
| that Pamphlet (as his wonted Rhetorick thinks 
t to call it.) Cc 4 It 
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How untrue this is, in both the Parts of Rah. 
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It could not be (as he moſt contemꝑtu- 
ouſly ſays) for Conſumption of Paper: 
Nor for the Bookſeller's Profit, for a Nea. 
ſon to be gueſſed at. N | 

Forbear, for ſhame, to uſe theſe fly and 
filly Intimations, they are fitter for. School. 
Boys, or the Mountebank's-Stage, or for Hi. 
ling ſgate, than for a Man of your Figure zone 
may be aſhamed to have any Diſpute with 
ſuch an Emperick, or rather a jeſting and 
jeering Merry-Andrew : Pray keep this Sport 
for the next Bartholomew-Fare, and leam 
more Gravity and Civility. | 

It could not be (as he further ptoceeds 
upon the ſame Enquiry) for the ſake of the 
Lord Ruſſel's Memory, or any of his ſurvi- 
ving Relations; for what was written in the 
Lord Ruſſel's Defence, is (ſays he) but 
painting to the Life, the too deep Coneem of 


that Noble Lord, in a weak as well as eri- 


minal Enterprize. . 
This is wonderful Boldneſs and Daring in 
this An/werer, ſtill to pronounce him a 
Criminal (that Noble Lord) whom the ſu- 
preme Power of the Nation, and the higheſt 
Judicature and Authority have adjudged 
Innocent. And yet he has the Impudence 
to entitle his ùndutiſul Pamphlet, The Ma. 
giſtracy and Government of England vat- 
dicated And to publiſh this, after he, 8 
well as any Man, knew that the Act of Pu- 
liament had paſſed, aſſerting the Innocency 
of that Noble Lord, and the Barbarity 2 
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Injuſtice of the Proceedings io. him. 
«av er Dag fy 
Hand, and ſo pn and ſharp 8 T 
One would think that an 8 Wit 
might haye ſerved to put him in mind, that 
25 yet there is no Act of General Pardon and 
jemoiry paſſed, and. who. knows wpan 
whom the great Exception may li 
But he gives à ver * ion to the 
Lord Ruſſels let the World 
know for what End ar e he 1 
ſince writ, and ſo lately printed ſo d 
a Pamphlet ; by which, even his Advenſary 
may be convinced, it was not meerly for 
Conſumption of Paper, or for the Bookſeller's 
N but ale for the ſake. of that Lord's 
ee 
* re, ** the ſake of his ſurvi 
Relations. And for the Truth of what 1s 
thus affirmed, he does appeal to thoſe Noble 
Relations of his, who are yet alive. 
While that Noble Lord was upon his Try- 
a, or very ſoon: after, there came a Letter 
to his Defender's Hand, who was then in the 
Country, near eighty Miles from London, 
and this from a Perſon of great Honour, and 
one of the neareſt Relation to that Noble 
Lord, requeſting the Author of his Defence 
0 aford the belt Advice be could ; and ac 
he heartily and freely gave it : 
Mach bel 0 


desu what is print - 
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This was not the only Letter he received 
from that Lord's great Relations, upon that 
ſad Occaſion: But after that bloody Stroke 
had been given, a Paper was publiſhed a 
the Speech intended by that dying Lord, 

In Anſwer to which, the now Anſwerer 
and Adyerſary (as is too evident) did pub- 
liſh his firſt Pam 25% intituled, An Anti. 
dote againſt Poy/on , compoſed ( to ule its 
own Words) of Me Remarks upon the Pa. 
per printed by the Direction o i the Lady 
Ruſſel, and mentioned to have been alive 
red by the Lord Ruſſel to the Sheriffs at the 
Place of Execution. Thus far of the Title 
of that pretended Antidote. 

In the latter End of his ſecond Page, that 
which is mentioned in the Diſcourſe out of 


his Pamphlet, called the Antidote, and which 


is barely repeated in order to be anſwerel 
and confuted, he groſly miſtakes in this lat- 
ter Pamphlet, and falſly affirms, it is admit- 
ted to be true; and from thence endeavours 
to haye the Lord Ruſſel's Defender under- 
ſtood as arguing againſt the Lord Ruſſel, and 
acknowledging his Guilt : Which is a very 
unworthy Way of dealing by this pretend- 
cd Anſwerer, but eaſily di cerned by any 
wary and intelligent Reader. Nay, thi 
Anſwerer himſelf immediately after, before 
he is aware, clears the Lord Ruſe/'s Defender 
again from the Imputation, by taking Notice 


| that the Defender of the Lord Ruſſel en- 


deayours 


2 1 3 
Lord Ruſſel's Innorency. 
d Leavours to invalidate the Credibility of the 
at Evidence given againſt the Lord Ruſſel, 
ie This Reply declines the taking Notice of 
u nany of this Anſwerer's Paragraphs, that are 


ſpent meerly in vilifying the Lord Raſſeis 


er WH Defender, it being obvious that they were 
b- WH intended only to render mean and contemp- 
able the Perſon he undertakes to anſwer ; it 
being beneath this Rep/y to repeat them, and 
soo follow the An/wererin his rude and ſcur- 
ly Wl flous Way of writing. a 
e- It was indeed no Secret to the Learned, 
he BW that a Variance between the Indictment and 
le ¶ the Evidence, might be alledged on the Ge- 
rveral Tſe ; nor that Treaſon and the Mi 
ut BY 5r://on of it are different Crimes; nor that 
of Wi Proofs of Treaſon muſt not be by Hearſay 
ch cor Argument only; nor that leſs than two 
e Witneffes are not to be allowed for Proof of 
at- BY that Crime; nor that the Witneſſes ought to 
t- BY be credible : But theſe are not ſo generally 


and may be uſefully remembered to ſuch as 
ire brought upon their Tryals for their Lives, 
ind are denied the Help of Counſel when 
they moſt need it, and are apt'to be more 
under a Conſternation, when they are beſet 
with ſuch ſad Apprehenſions of their Dan- 
ger, and baited at by a Multitude of crafty 
Wits, and ſuch as abuſe their Parts and Elo- 
quence, to deftroy the Innocent, and the 
Court (it may be) not always fo indifferent 
3 they ſhould be. And theſe uſeful _ 

well- 
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known to ſuch as are not profeſſed Lawyers; 
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A. Defence of the late 
well-intended Aſſiſtances, as ordinary. and 
uſcleſs as the pretended Anſwerer would 
repreſent them, were very thankfully enter. 
ined, and made uſe of by ſeveral Perſons 
of great Abilities, and of the beſt Quality, 
who afterwards fell under the like eruel ad 
malicious Proſecution ; but they were no po. 

And moſt of theſe are flill 


living, and d will and do teſtify the Truth 


hereof. 


The Anſwerer in his fourth Page falls to 
argue the Points in Law upon the great Head 
and Title of Treaſon. 

This Reply forbears to repeat what the 
Anſwerer lays upon this Subject, or to Te 
peat what this Rep/zant has formerly print 
ed, but therein refers himſelf to what is ſo 


printed. | 
Only finds it neceſſary to ſtate the Point 


in queſtion, in as few and plain Words as he 


can, and leave it to any impartial Reader to 
judge of it. 

7 The great Statute of Treaſon, viz. that of 
the a 5th ef Edw. 3, was the only Statute up- 
on which the Lord Ruſſel was indicted; and 
this is n 204 1 | by the 


Attorney 
ed Narrative of the he Tryal, and he beſt 
know his own Meaning. 

They could not proceed againſt the Lord 


Ruſſel upon the late Statute a T reaſons, 
made in 13 Car. 2, for that Statute limits the 


' Proſecution to a certain Time;after the . 


, - 


Lord Ruſſel / Inmocency. 
fon committed; which was elapſed in the 
Lord Ree es Caſe. 

Now the Statute of 25 Edew. 3, does ſpe- 
cify and enumerate the ſeyeral and particular 
Heads, and Sorts, or Species of Treaſon, that 
Nel the be proceeded upon, or tried and ad- 

ed in the ordinary Courts, vi. in the 


* K 


25 - Bench, or Judges of Qyer and Ter- 
ney @ Goll. Delivery. Such as that of 
Neugate, or the Seſſions ſor Goal-Delivery 
u the Old-Baily, where the Noble Lord 
Ruſſel was bro 

he 
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t to his Tryal. - 
Drift of that Statute of 2.5 
Edu. 3 (as appears by the Preamble) was 
o confine thoſe ordinary Courts and the or- 
Judges to plain manifeſt Rules, what 
they ſhould adjudge Treaſon, and what not, 
it being of ſo great Concernment to the Lives 
of Men; and not to allow the Judges or 
Lawyers a Latitude or Liberty to make what 
they thought fit to be Treaſon, or to exer- 
ale the 8 Noiſes of Law - 
ers in a Matter of that moment. And that 
dtatute of 25 Edu. 3, being in its Nature a 
confining, reſtraining, and explanatory Law, 
ought therefore not to belargely extended or 
RAGS: | and ftretched beyond the plain 
Words and apparent Senſe of them. 

Now among other ſeveral Species, or Heads, 
or Softs of Treaſon, ys enumerated 
by that Statute, there are theſe two Prince 
to our Caſe, Viz. Ir 

4 I, Com» 
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| whoſe Satisfaction this is written) may eafily 


theſe is Treaſon (in the very Imagining or 


An ga: 


A Defence of the late 
1. Compaſſing or Imagining the Death of 


the King. 
2. Levying War againſt the King. 


Whereupon the common Reader (for 


obſerve this Diſtinction, That the firſt of 


RS” en r a. ˙ am. 


Conſpiring) though the King's Death do not 
enſue, 

But the latter is not Treaſon in the Con- 
ſpiring and Imagining, but the Treaſon muſt 
be in the actual levying of War. 

So that barely to Conſult, Conſpire, or 
Imagine to leyy War, though there . * 
ſo plain, nor ſo open, or overt an Act of ſuch 
Conſulting, or Conſpiring, or Imagining of 
it, will not amount to this Species or Sort 
Treaſon, upon this Statute of 25 E. '3, Which 
is the only Statute upon which the Lord 
Ruſſel was concerned. 

For thatStatute of 25 E. 3, did not intend 
to make it Treaſon, to Conſult or Conſpire to ing 
levy War, without the actual levying of War. 

This will not be denied nor diſputed by 
the Lord Ruſſel's Adverſaries, nor by thu 
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ut perfectly to evade this Statute, aud 
the: manifeſt Intent and Meaning of 1 it, they 
inſiſt, 
That though Conf} piring to 1 y War, be 
not Treaſon within — Statute of 2 5 , 


Lord Ruflel's [nnocency. 
yet to conſpire, conſult, , or conclude 
to ſtir up, or raiſe, or moye InſurreQion and 


Rebellion agai nſt the King and to conſult or 


conſpire to ſeize the King's Guards (which 
ſignify one and the ſame thing with conſult- 
ing or conſpiring to levy War) theſe (ſay 
they) may be an Open or Overt Act, to 
prove a Conſulting or Conſpiring to kill the 
K | 


What is this but to confound the ſeveral 
and diftin& Sorts and Species of Treaſons, 
which the Statute of 25 E. 3, doth ſo care- 
fully and induſtriouſly labour to diſtinguiſh ? 

And what is this, but to make a bare Con- 
ſpiring and Conſulting to levy War, with- 
out any actual leyying of it, to be Treaſon 
within this Statute of 25 E. 3, which plainly 
this Statute would not have to be ſo taken? 
And ſo the good Deſign and Scope of the Sta- 
tute, the Security of Mens Lives is wholly 
overthrown by this Artifice; and what ſhall 
be taken to be Treaſon, and what not, will 
be ſtill as uncertain as it was before the mak- 
ing of that Act of 25 E. z. 

And it was then a needleſs idle thing in 
thoſe that made the Statute of 13 Car. 2, 
and ſo of former Statutes, to make the Conſpi- 
ring to leyy War to be Treaſon; for b 
this Practice and Conſtruction, it is already 
made ſo to their Hands by 25 E. 3. 

Now the Lord Ruſſel was indicted for 
Conſpiring to kill King Charles the Second; 
and the Oyert or Open Act alledged to * 

an 
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and ſignify it, is nothitig but his Conſulting 
and Conſpiring to raiſe and ſtir up Inſurrection 
and Rebellion, and Confalting to feize the 
King's Guards (though they were not actu- 
ally done) which are juſt the fame thing with 
Conſpiting to levy War; which 1 is 
no Treaſon within the Statute of x5 f. , 
and therefore moſt clearly the Lord Ruſſe 
was not guilty within that Statute, upon that 
Indictment and Evidence. 
Since the Lord Ruſſel's Defender has com- 
poſed this ſhort State of his Caſe upon this 
great Point, there hath come to his Hands a 
printed Half-Sheet, which has excellently 


well done the fameWork, which had it been 


but a few Hours ſooner, had ſaved the La- 
bour of this Part of the prefent Diſcourſe and 
Argument: This Half. Sheet is juſtly intituled, 
A Fuſtification of the late Act of Parlia- 
ment, for the Reverſing the Judgment 
againſt the Lord Ruſſel. T 
There is but one Point more to ſpeak to, and 
then the Lord Ruſſe/'s Defender will bid his 
Anſwerer and Reader adieu; and it is that 
Point which the An ſduerers firft Print, vis. 
his Antidote againſt Poy ſon, did not mention, 
and ſono Occafion was given then to conſidet 
of it; but it is largely debated by Court and 
Council, at the Lord Ruſe/'s Tryal; yet be- 
ing then but ſuddenly ſtarted, though it were 
well argued by the Lord Ruſe/'s Council 
aſſigned, no Authorities however were then 
cited (though called for by the Court) to 
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and make good the Arguments and Rea- 
ſons urged by the Counſel ; and it is a Point 
in Law which the Act for Reverſing the 
judgment againſt the Lord Nuſſel is prin- 
cipally, and in the firſt place grounded up- 
on, vis. That there had been an undue 
and illegal Return of Jurors to Try that 
Noble Lord (too often practiſed of late) 
and that the Noble Lord was refuſed his la w- 
ful Challenge to them for want of Freehold. 
The Truth of this, as to Matter of Fact, doth 
evidently appear by the large Narrative of 
the Tryal, printed by that Lord's Adver- 
ſaries; and this is not in the leaſt touched 
upon by the printed Half-ſheet, ſtiled, 4 
Juſtification of the Act for Reverſal of 
the Judgment againſt that Lord. 

That Point in Law now only remains to 
be ſpoken to, vis. That in all Caſes of 
the Tryal of a Man, eſpecially in a Tryal 
tor his Life, the Jurors ought to be Free- 
holders even at the Common Law, and be- 
fore the Statute of 2 H. 5. cap. 3. and that 
not only in Tryals within the City of Lon- 
don (as the Lord Ruſſel's was) as in all o- 
ther Cities or Towns Corporate, where there 
was a Juriſdiction of Trying for Life in 
Caſes criminal. 

ſt was not material at the Common Law, 
how much, or of what yearly Value that 
Freehold was, or is to be, but ſome Free- 
hold (tho' never ſo ſmall) the Jurors ought 
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Caſes criminal between that of Treaton and 
in Caſes leſs criminal. 

This being ſo at the Common Law, and 
the Statute of 2 H. 5. c. 3. only adding the 
yearly Value, v:z. 40 s. per Annum Free- 
hold, which before at the Common Law, 
might be of any lower Value. Now tho' 
that Stature of 2 H. 5. be Repeal'd, as to 
Tryals in Treafon, as in truth it is by the 
latter Statute of 2 and 3 of Philip and 
Mary, cap. 10. which EnaQs that all Tryals 
in Treaſon, ſhall be according to the Courſe 
of the Common Law, the reſult is, that ſtill 
there muſt be Freeholders to Try, tho' they 
may be Freeholders as at the Common Law, 
of any yearly Value whatſoever, . 

That the Statute of 2 H. 5. (while it 
was in force) did extend to Caſes of Trea- 
ſon (tho Treaſon was not expreſly men- 
tioned in it, and the Statute ſpeaks very 
ambiguouſly and obſcurely) appears by the 
Authorities following, viz. Stamford's 
Pleas of the' Crown, 161; and Poulton de 
Pace Regis, & Regni, 187; and by the 
Statute of 33 H. 8. c. 23, in the Proviſo, 
that reſerves to the Party the Challenge, for 
want of 40 6. Frechold, even in caſe cf 
Treaſon, though it make the Treaſon tria- 
ble in any County. 

See Sir Chriſtopher Blunt's Caſe, Juſtice 
Croke, 37 Eliz, fol. 413. In an Informa- 
tion of Intruſion, by the Queen ; a Juror 
was challenged for want of Freehold, and 
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- upon Examination of the Juror, it appeard 


and any other Caſe. 
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he had Freehold of 15 s. per Annum Value, 
and that was adjudg'd ſufficient ; which ad- 
mits it had been a good Cauſe of Chal 

had there been no Freehold at all; and it 
neceſſarily implies that it was requir'd 
the Common Law, for no Statute interpoſed, 
as to any lower Value than 40 f. per Au- 
num. Nor does this Caſe diſtinguiſh be- 
tween the Caſe of Intruſion upon the Queen, 


But it may reaſonably be argued, if Free» 
hold be neceſſary in a Juror, who is to t 
a Caſe of Intruſion only, a Fortiori, is it 
requiſite in a Caſe of High-Treaſon ; but in 
that Caſe of Sir Chriſtopher Blunt, ano- 
ther Juror was challenged that had no Free» 
hold, and he was therefore ſet aſide. 

Now that the Challenge for want of Free- 
hold extends to the City of London, and 
other Cities and Burroughs, as well as to the 
Counties, 1s abundantly proved by the Sta- 
tutes of 11 H. 6. c. 1. 7 H. 7. c. 5. and 
23 H. 8. c. 13. to which the Reader, for 


brevity- ſake, is referred. 


It is no where maintain'd that an agree- 
ment to Poyſon or Stab, &c. is no Trea- 
ſon, if the very Act do not enſue, as the 


Anſwerer very falſly alledges in the Second 


Column of his 6th Page, towards the lower 
end; for thoſe have a manifeſt tendency 
towards killing, nor are they any diſtinct 
Species or Sorts, or Kinds of 'Treaſon mw 
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the killing of the King, as that of levy- 
ing of War, and ſeizing the King's Guards 
(eſpecially not ſhewing what Guards) are 
a diſtin@ Species from that of killing the 
King, and need not neceſſanly be under- 
ſtood to terminate and conclude in a kil- 
ling the King, taking the King Priſoner, or 
ſeizing his Perſon, may more reaſonably be 
thought to aim at a killing of the King, or 
have a tend towards it. 

And the Indictment ought ſurely to have 
declar'd and expreſs'd clearly and plainly 
what Guards were meant, there being va- 
riety of Guards; for every Indictment 
ought to contain Certainty. | 

Herein the very Indictment was faulty. 

The bold An/werer hopes the King will 
always preſerye thoſe Guards,, tho' the Par- 
liament have declar'd their Senſe to the con- 
trary, when the preſent extraordinary Oc- 
caſion ſhall be over. 

This daring preſumptuous An ſcwerer, in 
defiance of the Act for Reverſal of the 
Lord Ruſſel's Attainder, the Tryal having 
been partial, unjuſt, and illegal, as the Act 
affirms it, yet dares to aver, in his laſt Page, 
that there was Evidence enough to juſtifie 


all concerned in the Proſecution and Tryal. 


The Anſwerer, towards his Cloſe, takes 
great care, and is much concern'd to juſtifie 
the King's Sollicitor that then was. 

And this would encline one to think that 
the then King's Sollicitor was not the Au- 
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- thor of that Antidote againſt Poyſon; nor 
of this laſt Print, entituled, The Magiſtracy 
and Government Vindicated; which are 
ſo much alike in their Stile and Strain, And 
in truth that late «King's Sollicitor doth 
utterly deny that he had any hand in either 
of them, And Sir George Jeffreys, the 
laſt Lord Chancellor, could not compoſe 
this laſt, This being ſo, it may eaſily be 
judg'd where it muſt fix: for this, look into 
the printed Tryal. 

Ino refer the Anſwerer to juſtiſie him - 

ſelf at Law, if he happen to be in danger 
of an Exception out of an AF of General 
Pardon and Indemnity, where he may haye 
a fairer Opportunity to defend himſelf in his 
own more immediate Concern for endea- 
vouring to ſubvert the Law, which ever 
proves too hard for all its Oppoſers. And 1 
will ſo far follow his Humour and Vein, as 
to conclude with Verſes too. 


f 


Rode Caper Vitem tamen hic cum flabis ad 
Aras | 
In tua quod fundi cornua, poſſit, erit. 


N Which I thus Engliſh : 
Go 75 ful Satyr, bruiſe that Sacred V ine 
(The LAW) but know there ſhall not 
| want for Wine 

To pour into thy Head, which may ſuffice 
To render thee a perfect Sacrifice, THE 
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1 O | 
Sir, WILLIAM ASHURST, 


Lord - Mayor Ele& of the. City of 
London, &c. | 


My Lord Elecr, 


HE Duty of that Place wherein as 
yet I ſerve Their Majeſties, doth o- 
blige me to ſay ſomething to Your Lordſhip 
upon this Great and Solemn Occaſion. I 
thought I might haye been excuſed by rea- 
{on of great Indiſpoſitions of Body that are 
at preſent upon me. But ſince it is my 
Duty, by the Grace of God I will endea- 
your to diſcharge it with all Faithfulneſs and 
Freedom. And I am the more encouraged 
to undertake it, becauſe of the great Merit 
of the Excellent Perſons that are before me, 
to whom I muſt more particularly apply 
my ſelf in what I have to ſay. 

I ſhall raiſe my Diſcourſe from Two 
Heads, and they are very vulgar, and they 
are very ſhort, each of them conſiſting but 
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of two Words in Latin, Foris Arma, Con. 
ſilium Domi: Wars abroad, but Counſel at 


home; the firſt tells us of our Danger, the 
Jatter teacheth us our Duty. | 
Foris Arma : It pleaſeth Almighty God, 
that after ſome Years gone over our heads 
ſince the laſt Revolution, and after ſo much 


Blood ſpilt, and ſo much Treaſure ſpent, we 


yet continue in a State of War, and that 
with a Prince who is very powerful, is high- 
ly enraged againſt us, and is very proſperous. 
His Power at Land appears in this, that he 
has raiſed three great Armies, and maintain- 
ed them, and with his ſingle Force is able to 
cope with almoſt all the United Forces of 
Europe. His Power at Sea appears in this, 


that he can encounter with the United 
Strength of three great Nations, the Engliſh, 


the Dutch, and the Spaniards; each of 
which (ſingle) not long ago had been too 


| hard for him. 


I ſhall tell you in a few Words, what 
the Deſign of; this Great Enemy of ours is; 
not that I mean to tell you News, for I ſup- 


poſe there are none here preſent but know 


it; but I am afraid, we are not ſo ſenſible 
of it as we ſhould be, we do not ſo well 
conſider it as we ought. But, however, | 
muſt mention it, becauſe it induceth much of 
what I have to ſay. | 
The Deſign of this Great Prince, the King 


of France, is this: Firſt, To make himſelf 
Univerſal Monarch of the Weſt; and if that 


were 


hi 
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were all, it were not ſo bad: For it doth not 
ſo much concern the World who governs, 


as how they govern. But in the next Place, 
it is to eſtabliſh an abſolute arbitrary Power 
every where: He would rule us with a Rod 
of Iron ; His Will and Pleaſure muſt be the 
only Law. And in order to this, he doth 
cadeayour to make all other Princes and Mo- 
narchs ſeek to be Abſolute and Arbitrary 
too, in their Dominions, that he alone may 
have the Power of ruling them, and that 
they may have their Dependance alone upon 
him: And therein he would haye the Pre- 
rogative that belongs to Almighty God, to 
be King of Kings, and Lord of Lords : He 
would, be the great Proprietary Owner and 
Diſpoſer of all Eſtates and Poſſeſſions at his 
Will and Pleaſure; to lay what Taxes and 
Burthens upon them he pleaſeth; they ſhall 
toil and moil, they ſhall plow and ſow, and he 
ſhall reapand divide all among his Baſhaws, 
and Janizaries, and Menof War. He would 
deſtroy the Proteſtants, and root out their 
Religion, and ſuffer no Religion to be profeſ- 
ſed any where, but the Popiſh ; and that not 
out of Zeal or Love to. Religion, but he 
would make it a State-Engine, that pretended 
Religion being moſt ſuitable to ſerve his 
ambitious Deſigns. | 
Theſe are his Deſigns, and I ſhall prove it 


to you by ſome moſt manifeſt undeniable In- . 


ſtances; And I haye them already collected 
to 
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to my Hand by an excellent Author, 
his Name is Dr. K:ng (late Dean of St. 2. 
trick's in Ireland, — who ſince that, was 
made Biſhop of Lonaon- Derry) ina Thank. 
giving-Sermon of his preached at St. Pg. 
rrick's Church in Dublin, upon the redu- 


_ cing of that Kingdom, before the Lords-Ju. 


ſtices of Ireland. It is in Print, and any one 
may have recourſe to it. 

In the firſt Place, he does ſtate this to be 
the Deſign of the French King, as I have ſta- 
ted it; and then proceeds to the Proof ofit. 
And the firſt Thing is a Paper found in the 
Cloſet of the late Lord Tyrconnel, then 
Colonel Talbot, where the Deſign is laid 
open; it is dated in Fwy, 1671. (now two 
and twenty Years ago) There is the firſt 
Scheme of the Deſign laid between the 
French King, and our late King, 


- Charles the Second; and it is a Scheme of ſuch 


a Deſign as I have told you of; and then it 
propoſeth the Means for effecting of it. 
Firſt, To procure Popery to be eſtabliſhed 
in Eng land by a Toleration ; next, To ſup- 
preſs the Inſolency (as that Paper calls it) 
of the Dutch : And the laſt is, to have a 
ſtrict Alliance between the French King 
and the King of England. And: by this 
means (as that —2 concludes) would 
the King of Great-Britais be abſolute 
omen oyer his own Subjects. 
g Another 
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Another Proof he is a Me- 
morial delivered into the States of Holland, 
inthe Year 1688 and that was by Monſieur 
D' Avaux, the French Ambaſſador, then at 
the Hague. In this Memonal all this Defign 
is ſtated bold-faced. There he tells the 
States, there was a Treaty between our 
then King, formerly the Duke of 7ork, 
and his Maſter the French King, in the 
Year 1971, and that was to this purpoſe ; 
To bring about ſuch a Deſign as I have 
ſpoken of; by which means (as that Paper 
hath it) the French King would be univer- 
ſal Monarch, and the King of England 
abſolute over his own Subjects; and by 
this means there would be a Re-eftabliſh- 
ment of Popery in theſe three Kingdoms. 
That is his ſecond Proof. The 

Third is a Letter written by Moloony, 
the Popiſh Biſhop of Kz//aloo in Ireland, 
and directed to another, wherein he ſtates 
this to be the Deſign of the French King, 
that I have mentioned, and the Means the 
lame to effect it. In which Paper, ſaith my 
Reverend Author, there is great Anger 
expreſſed, that ſome Trimmers about the 
late King do diſownany ſuch Treaty with 
the French King. 

So that here are clear Proofs, that this 
was the Project between the two Crowns of 
England and France, of a very long ſtand. 
ing. They are Proofs, in Writing, = 

under 
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under the Hands of thoſe who were emi. 


nently inſtrumental in the ing on of 
the Deſign. But had I Time, and were it 


ſo pertinent (eſpecially here) I could make 
that Deſign between England and France 


elder than 1671; and particularly, I need 
but mention the Buſineſs of Rocks! You 
may ſee how that Atchievement of that 
King (this French King's Father) by the 
Management of his Politick Miniſter Cardi- 
nal Richlieu, is celebrated with wonderful 
Encomiums by him that was then Secretary 
of State. They /date their Freedom (as 
they call it) and their Power over the Pro- 
teſtants, from that Acquiſition, and acknow- 
ledge that it came by the help of England ; 
which is a great Shame to be ſaid. The 

r Proteſtants in France, particularly in 
that City, prayed Aid from hence, and they 
had ſome Ships, fix Merchant Ships ſent 
them; they expected their Deliverance by 
this means ; but when they came, inſtead of 
helping them, their Men and Proviſions 
were delivered over into the Power of the 
French King ; which when they ſaw, they 
preſently threw open the Gates, and ſub- 
mitted to Mercy. And ever ſince that, the 
French Kings have been abſolute over 
their own Subjects. 

But I muſt not enlarge much more upon 
that Head, elſe I could tell of ſome great 
Deſigns of the ſame Kind at the ſame Time 

here 
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here at Home. The ſtriking out of that 
part of the ancient Oath in King Charles 
the Firſt's Time, at his Coronation by Arch- 
biſhop Laud | that the King ſhould conſent 
to ſuch Laws as the People ſhould chuſe; ] 
and inſtead of that another very unuſua 

one inſerted, [Saving the King's Preroga- 
tive Royal.] I do not deny but the King 
of England has a large Prerogative, as 
much as a good King can defire; he has a 
Prerogative to do Good; he is only re- 
ſtrained from doing Hurt: For our Law ſays, 
The King can do no Wrong. He has, we ſay, 
2 Prerogative that is Part, and an eminent 
Part of the Law ; but it is not aboye the 


And I could tell you of ſomething more 


of that kind done ſince in the Time of the 
late King James, at the Time of his Coro- 
nation, there was much more ſtruck out of 
the Coronation-Oath, which might be well 


worth the enquiring how it came about. 


But I let that paſs; I have made out to you 
what our great Enemy's Deſign is; I will 
now tell you by what Means he has endea- 
roured to effect it. | 

He doth firſt confederate with the Great 
Turk, that profeſſed Enemy of the Chriſtian 


Religion; he has brought him into Europe 


to deſtroy Chriſtianity: And as this Ene- 
my of ours, the French King, would deſtroy 
Proteſtants, ſo would that Confederate _=— 
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his deſtroy and root out all 
and yet muſt this great Prince, the French 
King (forſooth) be called the moſt Chri. 
ſtian King. 

He doch break through all the Bonds of 
Religion, Morality, and common juſtice; 
he hath openly and publickly profeſſed he 
would not be a Slave to his Word and Oath. 
He values not all the Edits, under which 
the poor Proteſtants of France had their Pro- 
tection. He did take a ſolemn Oath, and 
he took it upon the Sacrament, that he 
would renounce all Pretenfions of Title to 
the Spaniſh Netherlands ; and yet you ſee 
he is gaining the Poſſeſſion of it 4 
Sea of Blood. He doth (as we haye great 
Reaſon to ſuſpect) by his Agents and Mi- 
niſters, corrupt with Bribes ng] Penſions 
(or at leaſt endeayours to do it) thoſe that 
are Agents, and imployed under his Oppo- 


ſers, to get Towns and Fortreſſes into his 


Hands, thoſe Unmanly, Ungenerous, Un- 
princely Means. And we haye Reaſon 
to ſuſpect him to have had an Hand in 
Deſigns of Aſſaſſinating thoſe that are his 
Enemies, and to have joined with Dealers 
in Poiſonings. This, 1 ſay, we m7 very 

ſuſſ though we cannot offer un- 
row — —— tial 
inſtance in that baſe, corrupt Way of ſend- 
ing Medianitiſp Women, according to the 
Counſel of Balaam, to lull Princes _; 
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and dive into their Counſels, and A 
them to Death. 

But beſides, There is one piece of Policy 
of his, wherein he outdoeth all other Princes 
whatſoever ; and that is the great Thing of 
maintaining and managing Intelligence. He 
can tell when your Merchant - Ships ſet out, 
and by what Time they ſhall return. Nay, 
perhaps, he does take upon him to know 
by the help of ſome Confederacy with him 


that is Prince of the Power of the Air, that 


the Wind ſhall not ſerve in ſuch or ſuch a 
Corner, till ſucha Time; he knoweth when 
our Royal Navy is to be divided, and when 
it is united. 

And ſhall I gueſs how he comes to have 
ſuch Intelligence? that were well worth the 
hearing: I would but gueſs at it; and I 
would in my Gueſſes forbear ſaying any 
Thing that is diſhonourable to any among 
ourſelves. Weall know the Seri tells 
us, that the good Angels are Minifters of 
God for Good to the Ele, it is the Comfort 
of all good Men that they are ſo. It is ſaid, 
be will give his Angels charg 


e over thee, 
to preſerve thee inthy M ay; and, I hope, 
we are every one of us in our Way. 


But 
we have reaſon to believe, that the wicked 
Angels are very Inſtrumental in carrying on 


luch Deſigns as this great Man hath under» 


taken. 
It is. a vulgar Error that hath obtained a- 


__ ſome of us, that theſe wicked Spirits 
are 
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are now confined under Chains of Darkneſs 
in the _ of Torment. I remember that 


Expreſſion of ſome of them to our Saviour, 
Art thou come to torment us before the 


Time? It was not then the Time of their 


being tormented, it is rather to be believed, 
that they are wandring about in the Air, 
and there fleeting too and fro, driving on 
ſuch wicked Purpoſes as this our Enemy is 
engaged in. 

| We know grave and ſerious Hiſtorians 
give us Inſtances of Correſpondencies held 
by both good and bad Spirits here; the 
Wicked by God's Permiſſion, the Good by 
his Command and particular good Provi- 
dente. 

So the Death of Julian the Apoſtate Hea- 


then Emperor, who was killed in his Wars 


in Perſia, was known inthe very Moment 
of 'it at the City of Rome, at a 
ſtance from the place of Battel, to the no 
little Joy of the Chriſtians. And this I ſup- 
poſe was by the Miniſtry of a good Angel. 

We have Inſtances of another Nature, of 
what has been done by evil Angels. In the 
Inſtant of our Saviour's Paſſion, if we may 
believe credible Hiſtorians, it was known at 
a vaſt diſtance from 7eruſ/alem, at Sea 
among ſome who were then in a Voyage; 
they heard a Voice in the Air, crying out 
of the Death of the 


which followed great Howlings and Screech- 
ings; 
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| © oppoſite Power. This is their Condition; 
bleſſed be God it is not yet ours. 

I ſhall ſay no more upon this Head; but 
reſort to the other Head that I mentipned 
at firſt, Conſilium Domi. And it is a Merey 

from God, that we have an Opportunity 
yet left us for Counſel, a Winter before us 
to conſult in; and wherein, tho we do not 
doubt but our great Enemy will be very | 
active, yet he cannot make ſuch a vigorous | 
Progreſs in his Deſigns, as he may at another | 
Time of the Year, We have yet Time to 
conſider, and confer together. ; 
And it is the Happineſs and Bleſſing of | 
Almighty God, that we have the ſo near | 
Proſpe& of the great Aſſembly of Parlia- 
l 


ment, that will be Con/il:um Domi indeed. 
If there be any Miſcarriages. any ill Intelli- 
gencers, any inbred Traytors and Enemies 
within our ſelves, they will, we hope, take 
Care about them. The Houſe of Commons 
we know is the Grand Inqueſt of the Nation. 
It is one of their great Offices and Duties to 
make enquiry aſter, and proſecute ſuch Of- 
fences; and we doubt not they will do it. 
It is not lightly and groundleſsly to be 
ſuſpected, that thoſe who lye in the Boſoms 
of Princes, ſhould betray them. But yet 1 
will tell you, that no Prince hath Reaſon 
to be ſecure in that Point; I cannot read 
that Paſſage of the Royal Pſalmiſt, without 
a great deal of Compaſſion of the an; 


of Princes in this reſpect. David was ati 
Holy Man, beloved of God, of Cou- 
tage, Parts, and Piety, yet conſider what 
he makes his own Caſe to be ; my Familiar 
Friend, he that eat of my Bread, hath dealt 
treacherouſly with me. But he deſtribeg 
him further than that; we took ſweet Coun- 
ſel together, ſo that it ſhould ſcem he was 
4 Privy-Counſellor as well as a Familiar 
Friend. Nay, yet futther, we went to the 
Houſe of God together: So that he was of 
David's Religion; he was one that joined 
in the ſame Worſhip with him; he was no 
Diſſenter : Nay, he was one that profeſſed 


great Love to the Houſe of God; poſſibly ' 


he might be a great Champion for the Church, 
and the Head of the Party. Yet ſuch an 


one David deſcribes him to be, who had 


betray 'd him. | 

We haye beſides this (which brings the 
Matter home to what we have now before 
us) great need to take Care to chuſe excel- 
lent Perſons into Offices of Magiſtracy, 
eſpecially for this great City, upon whoſe 
Good depend many Things, that I ſhall tell 
you of by and by, and on which depends 
ſo much the Good of the Nation. 


And, my Lord, here we have cauſe to | 
great and wiſe Body have 


Rejolce that that | 
made ſuch a Choice for their Prime Magi- 
ſtrate as your Lordſhip, one every Way ſo 
fitted and qualified for that great Office: My 

| E e 2 Lord, 
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Lord, I will tell you what Comfort 1 hope 


for from it, and I make no Doubt, many 
others that are- here do the ſame; That 


hereby we have a Token for good in the 


Inclinations of the Citizens ; we feel their 
Pulſe, we know what their Temper is, and 
we rejoice in it; it is ſpoken in their 
Choice of you: They appear to be 
Lovers of their Country, Lovers of their 
Religion, Lovers of the true Engliſh Inte- 
reſt, and well inclined to ſet the World at 
Liberty, as to their Civil and Religious 
Rights 4 

My Lord, I have a further Comfort in 
this Matter; the Election of Officers is a 
deliberate Act, it is the Fruit of Counſel, 
(which is the Head we are now diſcourſing 
of) and the Reſult of Wiſdom. But, my 
Lord, we may look higher ; even in this 
Action of the Citizens, there is, as in all 
great Human Actions, the Primus Motor 
to be conſidered, the Mighty God that 
governs in the Hearts of the People; He 
hath, put it into their Hearts to fix upon you. 
What do we gather hence? Vox Populi 
eft Vox Dei; Almighty Ged hath choſen 

ou. 
l It is a mighty Curſe, as we read in the 


Book of God, to have a wicked Ruler ſet 


over a People: On the other Hand, it is 8 
great Comfort and Happineſs to ſee a good 
Man choſen to bear Rule among us. Al- 

| mighty 
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mighty God hath given us in this an Earn- 


eſt and a Pledge that He will not yet leave 


and forſake us; and I raiſe to my ſelf a 
good Ground of great Comfore from it. 
My Lord, In the third Century, after 
the Time of our Saviour, there was one 
Antenor,the eighteenth or nineteenth Biſhop 
of Rome, died, and the See became yacant, 
and the Chriſtians in a great Body met toge- 
ther to chuſe aSucceflor; and beingin the Field 
together, a great many Names were toſſed to 
and fro of Perſons that might be fit to be 
choſen, But there was in the Crowd one 
that was known to a very few of that Mul- 
titude, he was among the Ignota Capita, 
one Fabianus, who was a plain —_ 
Parſon, very obſcure, but „ pious m 
Man, who little thought of, or ſought the 
Biſhoprick. As they were toſſing about ſe- 


veral Names, at laſt, in the open View of 


the Aﬀembly, there was a Dove lighted 
upon the Head of Fabianat; which when 


the People ſaw, they preſently with one 
Voice choſe him co be Biſhop. You have 


the Relation in Eu/ebins, an Eccleſiaſtical 


Writer of great Note and Credit. 
A Dore lig ghted on his Head! an excel- 
lent Emblem for 2 Biſhop, who ought to be 
of a Meck and Dove-like Temper and Dif- 
poſition ; Amari non timers debent Epiſ* 
copi, It was the bleſfed Spirit of God in 
hat Similitude which ligh ted upon the Head 
of our Saviour, to give —— to _ 
E e 3 
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as the Son 'of God at. his Baptiſm. And it 
was a Dove that brought the Olive - branch 
into the Ark. It is an excellent Emblem 


of a Magiſtrate, who ought to be like 3 


Dove without Gall. 1 
My Lord, Indeed there was no Dove 
lighted upon your Head at your Election, 
nor was there need of any; for Miracles 
e p . . 
were neyer done in vain ; it had been a 
Miracle if you had not been choſen ; Your 
every way being ſo fit and qualified for this 
Truſt. and Command, did beſpeak your 
Election. | 2 
It is a Diſpute among the, Learned, whe 
er Government be of Natural Right or 
Human Inſtitution, I remember the Learned 
Hooker, in his Eccleſiaſtical Polity, ſays 
ſome Perſons have a Natural Right to be 
Governours; that is, Men of great Virtue, 
Parts, and active Spirits, that are Mercurial: 
Others again are fitted for Subjection, being 
of duller Tempers, and more fluggiſh heavy 
94 ; ſome are fit for Hands, others for 
cads, | | | 


There was a Noble Roman, who was 
called Mecænas, of whom Tacitus tells us, 
he was never Conſul in Rome, nor Senator, 
but yet had as great Authority both with 
Senate and People as any of thoſe who had 
triumphed, becauſe of his excellent Part 
and great Virtue. It might have been iaid 
of him, he loved our Nation, and bal 


built us a Synagogue ; that is, he delighted 
to do them Good; and they would all Hiſten 
to him upon all Occaſions, tho* he never 
had any of the Badges of of Authority con» 
ferred upon him. 

It is taken Care of by our Law, That 
that Coin which is cucrent us, muſt 
not be of the baſer Metals, but of o one of 
the two finer Species, Silyer or Gold; it 
muſt have intrinſick Value as well as the 
Royal Impreſs. This Election of your 
Lordſhip, and our Swearing you, and all this 
Ceremony, gives but the Stamp and Im- 
= reſſion it was your own intrinſick Value 

fore that intituled you to the Office. 

My Lord, 1 ſhall ſay no more upon this 
Subject, but ſhall make all the haſte I can 
8 conclude with that which is my Duty, 

o give ſome Advice to your Lordſhip: 
Not but that you know your Duty as 
well as I can teach it; but I muſt not 
neglect any Part of my own. 

My Lord, I muſt adviſe your Lordſhip 
to take care, Firſt, of Religion, and of = 
Service and Worſhip of God in the Cit 
keep it up in Power and in Purity. if we 
would haye God to be our God and our 
Friend in a Time of Diftreſs, we muſt 
it towards him Dutifully and Religiouſly, 
and then we ſhall have him always our 
Friend, our Father, and Protector. There- 
fore, my Lord, be ſevere upon all open Pro- 

E e 4 fane 
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fane Perſons, Swearers, and others, and thoſe 


who are not afraid to vent their Atheiſtical 


looſe Opinions in Religion. There are a 
great many profeſs d Atheiſts amongſt us; 
and there are, I fear, a greater number that 
paſs under a new Name of Deiſts, that are of 
as pernicious Principles, and indeed, I fear, 
more dangerous; who throw off all reveal- 
ed Religion whatſoever. Pray have a care 
of theſe, and ſuch as lead diſſolute and de- 
bauched Lives; ſor if they be tolerated 

they will prove great Snares and Miſchicts 
to us all; and therefore I hope your Lord- 


. ſhip will look carefully after them. 


In the next place, pray, my Lord, take 
care of the Peace and Quiet of the City, up- 
on which the Peace of the Nation ſo much 
depends. We have thoſe among us, and 
a great many, who, what with falſe Ru- 
mours and Reports, and other Artifices and 
cunning Contrivances, would diſturb the 
Peace of the Nation, and put Frights and 
Fears into the Multitude. It would be a 
deſperate Remedy, that of Inſurrections 
and Tumults: Your Lordſhip will do well 
to haye an Eye upon them, and to prevent 
the Beginnings: They are well joyned to- 
gether in Holy Writ; it is Almighty God 
alone that can ſtill the Raging of the Sea, 
and the Tumults of the People. What- 


ſoever may be the Pretences upon which 
got together, we know not 
what 


what they may turn about to when once 
they have a Head. 


My Lord, Vou "will likewiſe do well to 


take care that. the Proceedings of your 
Courts of Juſtice be clear and ſpeedy, and 
not too chargeable to the Suitor, And here 
] cannot but renew the mention of a thing 


that I have often ſpol 
were a good Law againſt ſelling of Offices in 


the City, and every where elſe; it doth 
corrupt the Fountain of Juſtice. I ſpeak 


not ſo much of your other Offices, but of 


thoſe in your Courts of N it may 


prove the Ruin of the City, and the De · 


ſtruction of the Government. 

2 my Lord, take Care of Charity 

after the Poor, eſpecially in this be 

Wins, and now there is ſuch a W of 
Corn, and the Dearneſs of Coals: 
Lordſhip in great Prudence and Wilen, 
and of your great Charity, will, I he 
think of it in time, and provide Stores for 
the poor People, that they may not be in 
ar Want as to Food or Fewel. 

I beg of your Lordſhip to be vigilant 


over thoſe who meet together, and cabal, 


and ſtudy how to diſturb our Peace. My 
Lord, hy do now appear open ſaced, — 
affect to * known as Enemies to the Go- 
vernment. They will not joyn with us in 
obſerving our Faſts, but take occaſion on 
thoſe Days to feaſt and be jolly with one 

* another 
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jo Sir William Atteſt. 4 


ken of I wiſh there 


* F 
* 
v 


Baron Atkyns's Speech 
another; they purpoſely pride themſelves 
in paying Double Taxes, becauſe thereby 
they are known to be againſt our preſent 
Settlement. Theſe muſt have a ſtrict Eye 
kept upon them. e 

I had much more to ſay upon that Point, 
but I have been too long already. I come 
now to the laſt Part of this Work that lies 
upon me, that is, to offer your Lordſhip 
ſome Conſiderations, that may encourage 
you in the chearful Diſcharge of your 
come”. | 

Among other 'Things, you have the good 
Example of your two laſt Predeceſſors, who 
indeed are ſo honourable and worthy Per- 
ſons, that they may be counted among the 
Worthies of David; and in particular, 
your immediate Predeceſſor that ſtands by 
you, who hath, during his Time, well pre- 
ſerved the Peace of the City, and delivered 
it fairly into your Lordſhip's Hands. Tho' 
we cannot ſay, he hath brought the Ship 
into Harbour, yet he hath fairly performed 
his part of the Voyage, notwithſtanding the 
yn ma and Tempeſtuouſneſs of the Sea- 
n. Ya 
My Lord, You have the Example of the 
King himſelf to encourage you, who hath, 


with great Courage and Love to our Na- 
tion, expoſed his Perſon to the utmoſt Pe- 


rils and Hazards for us. And it is not only 
his Virtue that may be an — 
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put it is evident now to all the World, chat 
there hath a bleſſed Providence attended 
him in the greateſt to preſerve and 
protect him. In the Buſineſs of Fights there. 
is not a Bullet that flieth, but it is under the 
Government and Direction of Providence. 
And it is to a Miracle apparent, that the 
Hand of Providence is continually over the 


Head of our King 

When Julius C ſar was in great Diſtreſs, 
Pompey, his Enemy, having poſſeſſed wy 
ſelf of all the Power, and ſhut him up 
der great Difficulties, he puts himſe 
a Diſguiſe, with a purpoſe. to make "his 
Eſcape, and embarqued himſelf in a ſmall 
Veſſel. When he was there, he could not 
prevail upon the Pilot to put to Sea, it was 
rough * He the Times we 
are now in; all the Arguments he could 
uſe would by no means do with him: At 
length he was forced to throw off his Diſ- 
guiſe, and ſhew himſelf, and tell him Cæ ſa- 
rem & Ceſaris fartunam vehis : You have 
Cæſar aboard, and Cz/ar's good Fortune. 
That which he called Fortune, I will call 
Providence: And that Providence which 
preſerved the King, I make e will 
protect you in your Great Station. 
My Lord, You have under — (and 
Ps glad the Care is in ſuch Hands) the 
Worſhipand Seryice of Almighty God, and 
his Glory is engaged on your Side, 2 

reat 


4.28 


our bleſſed Saviour doth in the Caſe of For- 


more in the reſt of the 


Baron — 9 
Great Enemy, that I have ſpoken ſo much 
of before, moſt blaſphemouſly and impi- 
ouſly arrogates Glory to e Mf which is 
God's Perogative. - My Glory, ſaith God, 
J will not give to another. But the French 
King ſnatches at it; he declares openly, 
That the Durch are an Hindrance and Di 


minution to his Glory; and we may expet 


to have the ſame ſaid of our ſelves. | 
My Lord, 1 ſay, you have this Glory of 
God on your Side, and you have the Pray- 
ers and Aſſiſtance of a great many that loye 
God ; a great many in your City, I dare 
nounce, more than in any place under 
eaven. The Prophet complained, That 


he was left alone to ſerye God. But God 


anſwered him, that be had ſe ven thouſand 
in Iſrael, who never bowed the Knee tb Baal. 
I may multiply that number of Seven 18 


ving our Brother, There are ſeventy times 
even thouſand in this City, and about it, 
that never bowed the Knee to Baal, never 


had a Hand in all the Miſcarriages ind illegal 
Actions of the late Times, would never 


own Popery and Arbitrary Power. 

And I queſtion not there are a great m 
dom: 
ment to you. You 


may be an E 


ncourage 
<a the Intereſt of all the Proteftants in 
A brow e 
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3 My Lord, I hal only conclude with one 
Word : Your Entrance. into this great Office 
is very ful; we all of us heartily 
wiſh your Exit and Concluſion may be us 
happy. | 2 
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BOOKS lately Printed for R. Goſling, at 
the Crown and Mitre in Fleet Street. . 


ODERN ENTRIES, in Engliſh; being a Selen 
Collection of  Pleadings in the Courts of King's. 
Bench, Common-Pleas and Exchequer, viz. Declarations, 
Pleas in Abatement and in Bar, Replications, Rejoinders,&c, 
Deniutrers, Iſſues, Verdicts, Judgments, Forms of Contias- 
ances, Diſcontinuances, and other Entries, and of enter 
Judgments, & c. in all perſonal Actions; and alſo all Kinds e 
Writs, Original and Judicial, Tranſlated from the moſt 
authentick Books, but chiefly from Lutwich's, Saunders t, 
Ventris's, Salkeld's, and the Modern Reports; and from | 
other Caſes lately try'd and adjudg'd, and wherein Writsof 
Error have been brought, and Judgments affirm'd { Together 
with Readings and Obſervations on the ſeveral Caſes iu the 
Reports, as well relating to the Precedents herein, as to all 
other Caſes incident to each particular Title; and the ſame 
abridg'd in a methodical Order, To which are added, Refes 
rences to all the other Entries in the Books; with three 
diſtinct Tables, one of the Precedents, the Second of the 
Caſes abridg'd, and the Third of the Names of the Caſes, 
By a Gentleman of the Inner-Temple. 


The LAW of USES and TRUSTS, collected and 
digeſted in a proper Order from the Reports of Adjudg'd 
Caſes in the Courts of Law and Equity, and other Books 
of Authority; together with a Treatiſe of Dower, To which 
is added, A complete Table of all the Matters therein con 
tained. And, | 


The Law and PracTics of EjEcTMENTS3 Being 4 
compendious Treatiſe of the Common and Statute Law re- 
lating thereto, To which is added, Select Precedents of 
Pleas, Special Verdifts, Judgments, Executions, and Pre- 
ceedings in Error; with two diftin& Tables to the Whole, 


The Attorney's Pocket Companion: Or, A Guide s 
the Practiſers of the Law. In Two Parts; being a Trats 
flation of Law-Proceeding in the Courts of King's-Benck 
and Common-Pleas; Containing a Collection of the Com- 
mon Forms, beginning with the Original, and ending with 
the Judicial Proceſs. —— with an Hiſtorical as well 8s 
Practical Treatiſe on Ejectment. To which is alſo added, 
The Law and Practice of Fines and Recoyeries, and ſeveral 


Other Precedents, with ſome Remarks on the Forms of the 
Habeas 
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Habeas Corpora and Jurata now in Uſe. By 
the Inner-Temple. Ina Vols. Price 6s. 
Lex dudum pulcbre ſonuit Sermone Latino, a 


Horrida jam patrio claudicat icta pede, 
Lingua Diferca Vale! * 
A Collection of the Laws rela to the Poon ; be- 
As of Parliament te- 


ing a compleat Collection of all the 
lating thereto, To which is added, A Table by Way of 
Abſtract of all the ſaid Acts, digeſted into Alphabetical 
Ocder, Price 18, 6. 


A Collection of Laws 
to this Time. Price 2 5. 


A Collection of Laws relatiog to Baunnvprs, con» 
tinued to this Time, Price 28. 6d, 


A Collection of all the Laws concerning Ertxcrtious 
of MemzExs to ſerve in Parliament, i to the End 
of the laſt Seſſion, Price 18. 6d. 


The Laws againſt Papiſts and Popiſh Recuſants, Non- 
conformiſts and Nonjurors ; with the Statutes relating to the 
Succeſſion of the Crown, Forfeited Eſtates, Tumults and 
Riots, Impriſonment of Suſpected Perſons: In which are 
comprehended all the Oaths, Submiſſions, Declarations, 
xy eſſions, Aﬀirmations, and Aſſurances to this Time, 

ce 283, 


A Treatiſe of Trover and Converſion: Or, the Law of 
Actions on the Caſe for Torts and Wrongs; wherein all 
the Caſes concerning ſuch Actions are digeſted under their 
proper Heads; viz. 1ſt, For Trover and Converſion of 
Goods; 2dly, For malicious Proſecutions ; zdly, For Nuſan- 


ces; 4thly, For Deceits and on Warrantiesz thly, Oa the 


common Cuſtom againſt Carriers, Inn-keepers, r. TO 


which is added ſeveral ſelect Precedents of Declarations and 

Pleas in ſuch Actions and References to all that are extant in 

= Books of Entries, The ſecond Edition with large Ad- 
tions. 4 


An exact Ab ent of all the Statutes in Force and 
Uſe, beginning with Magna Charta, in the gth Year of 
Henry IIl, and now brought down to the 4th Year of His 
preſent Majeſty's Reign; alphabetically digeſted under their 
1 laut Vol. N. 3. The two laſt Volumes may 

0 one. | | 
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te Tim! de lay Lay + Or, certain difficult and obſtueh 
Words and Terms of the Common Law and Statutes of this 
Realm now in Uſe, unded and explained. Cotrected 
and enlarged with the Addition of many other Words, pat- 
ticularly of thoſe that have been lately introduced into tb 
Statute Law of Great Britain, © | | 


An Abridgment of the Common Law: Being a Collection 
of the principal Cafes gd and adjudged in the ſeveral 3 
Courts of Weſtminſter-Hall. The Whole being digeſted in a 
clear and alphabetical Method, under proper Heads, with 3 
ſeyeral Diviſions and Numbers under each Title, for the 
more ready finding any Judgment or Reſolution of the LW 
Caſes; whereby the Opinion and Judgment of the Courts 
may be ſeen in an exaR Series of lime, and what Alters- 
tions have been made in the Law by ſubſequent Statures ang 
Judgments, brought down to the Year 1725, By Williams \ 
Nelſon, of the Middle Temple, Eſq; In 3 Vol. Fol, | q 


Reports of Caſes in Equity argued and decreed in the 
Courts of Chancery and Exchequer, chiefly in the Reign of 
. George the I. To which are added, Some Select Caſes 
in Equity, heard and determined in the Court cf Exchequer 
in Ireland: With two Alphabetical Tables, the one of the ©; 
Names of the Caſes, the other of the principal Matters epo. : 
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tained in theſe Reports, Price 145, 14 


A Treatiſe of Tenures, in Two Parts; containing, 
1. The original Nature, Uſe, and Effect of Fudal or Com- . 
mon Law Tenures. 2. Of Cuſtomary and CopyholdTenuresz 
explaining the Nature and Uſe of Copyholds, and their pars 
ticular Cuſtoms, with Reſpect to the Duties of the Lords 
Stewards, Tenants and Suitors; with the Nature of Fines, 
Forſeitures, Hariots, Eſcheats, Deſcents, t. By a Learns 


ed Hand. 


The Clergyman's Law; Or, the Complete Incumbent ? 
Collected from the xxxix Articles, Canons, Decrees in 
Chancery and Exchequer, as alſo from all the Acts of Per- 
liament, and Com. Law Caſes relating to the -Church and 
Clergy of England: Digeſted under proper Heads for che he. 
nefit of Patrons of Churches, and the Parochial Clergy, 3 
and will be uſeful to all Students and Practitionert of the 3 
Law. By William Warſon, LL. D. late Dean of Ban. The 
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